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DECISIONS 


OP THE 

RECORDED IN ENGLISH, IN CONFORMITT TO ACT XH. 1843. 

TnE 15 th January 1846. 

PKirSENT: 

J. F. M. BEID, 

• • JuLge. 

gASE 1^0. 261 OF 1844. 

Retjular Appeal from the decision of the Jiuhje of Rajshahpe. 

BllYliOO GIIUNDER UAl OIIOWDRY, ^onh of the 
Defendants, ) Apfellant, 

versus 

KALEE ICISinVUR RAI CIIOWDRY, (Plaintiff,) 

Respondent. 

CASE No. U of 1845. 

Regular Appeal from the decision of the. Judge of Rqjshahye. 

KALEE KlSliwDR RAI OUOWDRY, (Plaintiff,) 

Appellant, 

versus 

JUGUDISRI DIBEA, and others, ( Defendants, ) 

Respondents. 

I^IE original suit, ou*". of wliich tlicse two appeals arose, was 
instituted, in the zillah court of Rajshahyc, on the 1st June 1841, 
(20th .Ihyt 1248 B. S.,) by Kalleo Kisliwur Rai Chowdrj', to re¬ 
cover possession of 4 annas of Turuf Kurrie, pergunnah Tilbers, 
and Tuppeh Hinda, pergunnah Sindoo Basoo, and a house in 
zillah Rajshahyc, ’and 1 anna of pergunnah Nussceroojeal in 
zillah Myiuensingh, and a share in certain idols; the value of 
which, including mesne profits, was estimated at rupees 1,39,260, 
2 annas, 7 pie. 

The annexed genealogical table shows the family of the parties 
in this suit. 

The plainlift' stated Kishen Kishwur Rai, having demised, left 
to his widows, Ruttun. Mala Dcbea and Nuraineo Debea, per- 
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mission each to adopt a son; in conseqnence of which Ruttiin Mala 
adopted Nund Kishwur Kai, and Nurainee, Kam Kishwurllai; 
that Nund Kishwur Rai having died without issue, Rooder Chun- 
der Chowdry and Sham Chunder Chowdry, nephews of Kislien 
Kishwur Kai, instituted a suit in the zillah court of Mymen- 
singli, to set aside the adoption of Ram Kishwur Kai 
and obtain possession of the estate as heirs at la^r, winch 
was dismissed, on the Slst May 1802, by the zillali judge, 
and, on successive appeals, by the Dacca provincial court, 
the Sudder Dewanny Adawlut, and. the King in (!)ounciJ, on 
the 13th May 1805, 21st August 1807, and 7th. February 
1835; "that while the case was still pending apjjoal before the 
King in Council, Rooder Chunder Chowdry prevailed on Nuraiiiee 
Debea, the adoptive mother, and* Jugudisri Debea, the widow 
of Ram Kishwur Rai, who had * adopted the plaiutitf,' by a 
promise of withdrawing the appeal, (wdiicli how'ever he never did,) 
to execute two deeds of gift, granting to him the property men¬ 
tioned above; and, in Bysakh 1220, took fondble possession 
thereof, wlvcli he retained till his death, when his sons, Ilurchun- 
der Chowdry and Bhyroo Chunder Chowdry, retained possession; 
that he being a minor at the time of this transaction, it w'as not 
in the power of his grandmother and mother to alienate the pro¬ 
perty, and disputes arisftig on his coming of ago, the estate was 
attached; that the disputes having been adjusted by razeenamt'h 
and soolehnamehi he was put in possession on the 8th Assar 1230 
B. S., ( 20th June 1829; ) that he did not get a copy of the decree 
of the Privy Council, without which he could not sue, till the 10th 
Magh 1237 B. S., ( 21st January 1830,) and.that, when he was 
about to sue, ho was persuaded to forego his intention by the pro¬ 
mises of Hurchunder and Bhyroo Chunder to settle the matter 
amicably. As they failed to do so, he instituted this suit by his 
original plaint against Jugudisri Debea, (Nurainee having died,) 
Hurchunder, and Bhyroo Chunder Chowdry, to recover posses¬ 
sion of the estate and house in zillah Rujshahye, (tlie one anna of 

f >ergunnah Nusseeroojeal having been sold for public arrears,) 
aying his suit, including mesne profits, at 99,691 rupees 12 annas 
3 pie; and by a supplementary plaint to recover the one anna of 
pergunnah Nusseeroojeal, the public sale of which had been set 
aside, and certain idols, estimating the total value of the property, 
including mesne profits, at 1,39,260 rupees, 2 annas, 7 pie. By 
the supplementary plaint he included among the defendants 
Bagheruttce Debea and her adopted son Anund Chunder Rai, 

( who appear to hold share in the estate of their common ancestor, ) 
and Somboo Chunder Chowdry, as being joint possessors of the 
idol?,’ with the other defendants. . 

Bhyroo Chunder denied that the property in question was 
eii#ely the hereditary estate of Kam * Kishore Rai, Nurainee 
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Debea having purchased the I anna of pergunnah Nusseeroojeal 
from her own peculiar funds He also denied that the 

plaiiitifl' had been legally adopted by the Duttaca form. He as¬ 
serted that Nurainee and Jugudisri, fearing that they might lose 
all, were the decisions of the country courts reversed % the Privy 
Council, agreed to assign to his father Rooder Chunder Chowdry, 
on condition of his withdrawing his appeal, the property in question, 
with certain idols and their appurtenances, * to pay 'him 7,000 
rupees in cash, and to receive nis third son Keshub Chunder 
Chowdry as a paluc p^otr ^ that they accordingly, on the 20th 
Magh 1219, did execute the deeds^of assignment, (Nurainee Debea 
alone signing the deed for Nusseeroojteal,) pay him 7,000 rupees in 
cash, and receive his son Keshub Chunder as a paluc pootr (not 
as (lutlnc) under the name of Kalcc KishwTiir Rai, receiving from 
him, Rooder Clnlnder, a razeenameh, bearing date the 18th Magh 
1219; tliat Rooder Chunder Obtained possession of the assigned 
property, and these facts being represented to the Sadder by Sum- 
boo Chunder Chowdry, his name was erased from among the ap¬ 
pellants to the Privy Council. To rebut the plea of the plaintiff, 
tliat he was a son adopted under the DuJttcuca fbrm,*who lias all the 
rights and privileges of a natural born son, he asserted that after 
the plaintiff came of age, quarrels arose between him and Nurainee 
and Jugudisri, when the latter denied legality of the adoption, and 
the estate was attached by order of the Sudder Dewanny Adawlut; 
tliat the plaintid*, fearing to trnst his case to a regular suit, threw 
himself on the mercy of these ladic^ representing to them, that,i^ 
having lost all claim on his natural father, he would be irretriev¬ 
ably ruined were his adoption set aside ; and that an adjustment 
was made, whereby he received 1 anna 10 gundas of 4 annas of 
the zumindaree of Mymensingli and Zuflershahee, each of the 
ladies taking 1 anna 5 gundas, and a razeenameh and soolehnameh 
w’ere regularly filed. Further, that when a partition of the idols 
assigned to their father took place between himself (Bhyroo Chun- 
dcr) and his brother Hurchunder, the plaintiff arbitrated between 
tliem, causing the partition deeds to be drawn out by hia own 
people; and again, that when he (Bhyroo Chunder) was unable to 
pay off a mortgage of 13 gundas, I cowry, 1 krant of the 1 anna of 
Kurric, &o. to Sumboo Chunder Chowdry, on the 12th Chyt 1248, 
the day fixed for payment, the plaintiff intervened and prevailed on 
the latter to grant, by a written agreement, an additional period of 
two months for the purpose. These acts he pleaded as aumissions 
of the validity of tlq3 assignment to Rooder Chunder, and totally 
inconsistent with his present claim. The assignment and the adop¬ 
tion resting on the same deeds, he pleaded that thev must stand or 
fall together ; that the claim was barred moreover by rule of limit¬ 
ation, his father having had undisturbed possession for 18 years, 
and himself and his brother Tor 11 years, me plaintiff himself also 
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having allowed 19 or 20 years after attaining to majority (which 
event public documents showed to Iiave occurred prior to-1230 
B. S.) to elapse before he brought the present action; and that assign¬ 
ments of the nature of those pleaded, by Hindoo females to the heir at 
law, were not prohibited by the Hindoo law. 

Jugudisri Debea denied the execution of the deeds of assignment, 
which slie impugned as forgeries, and the payment of 7,000 rupees 
to Rooder.Chunder Chowdry. She stated that she received the 
plaintiff, Keshub Chunder Chowdry, from liis father Ilooder Chuu- 
der Chowdry, under a dhan putry dated ^the' 18th Magh 1219 B. S., 
duly registoicd, and adopted himjmder the name of Kalee Kisliwur 
Rai, and supported his claim to the estate of her husband as adopted 
son. She however acknowledged that, on the adjustment of the 
dispute between herself jtnd her husband’s mother on the one part 
ana the plaintiff on the other,-the plaintiff did not‘Como into pos¬ 
session of the unincumbered estute, biit agreeil to take 1 anna 10 
gundas out of 4 annas, leaving 1 anna 5 gnnclas to her and 1 anna 
5 gundas to her mother, of wJiich, on the death of the latter, 1 aima 
devolved on the ])laintiff and 5 gundas on herself. 

Ilnrclinhcl'^r 'Chowdry, by his first answer, supported the state¬ 
ment of Bhvroo Chuiider Chowdry; ho subsequently filed a soolch- 
nameh in wdnch ho stated tliat he and the jilaintiff had come to an 
amicable adjustment, bytwhich it was agreed tliat ho should retain 
^ anna of Nusseeroojeal, relinf|uishing to the plaintiff 2 annas of 
Turuf Kurrie and Tuppeh Hinda, and that the plaintiff should 
forego his claim to mesne profi/s. 

Baghcruttee Debea in her answer declared that she had nothing 
to do with the case. Sumboo Chunder Chowdry confirmed the 
assertion of Bhyroo Chunder Chowdry, in regard to tlie interven¬ 
tion of the plaintiff in the matter of the mortgage, to him, by 
Bhyroo Chunder, of a portion of Turuf Kurrie, &c. 

The landed property being situated in two districts, the per¬ 
mission of the Sudder Dewanny Adawliit was obtained for the 
suit being tried in zillah Rajsliahye, in which the greater portion 
was situated. The suit came on before Mr. G. C. Cheape, who, 
on the 8th July 1844, dismissed the claim. After stating the case, 
and recording the abandonment of the appeal to the Privy Council 
by Roodor Chunder Chowdry, the judge proceeded to ctmsider 
the probable grounds on which be abandoned it. He thought it 
clearly established, by the production of the deeds of assignment, 
and other deeds that were duly registered, that Rooder Chunder 
had done so to procure the adoption of one of his^ sons by Jugudisri 
Debea, and in consideration of the gift by her and Nuraince of 
the contested property. He observed that, on the same date on 
which tlie deeris of gift to Rooder Chunder were written, Nuraiuee 
gave plaintiff a snruh-ndhiJtaree’putrj (acknowledging him as her 
grandson by adoption and heir,) and Jtigudisri an oothcradhikarce- 
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(acknowledging him as her heir after her death,) which 
Jiad been duly registered, which, after a lapse of 31 years, he 
considers as a sulficieiit proof of their execution. Ho proceeds to 
say: “ Under these circumstances, tho'ugh the assignment of lands 
by a Hindoo female, without the consent of heirs is illegal, I 
think such assignment to the heir at law not open to this objec¬ 
tion ; and, after such a length of time, and «uch delay in bring¬ 
ing this suit—MORE than twelve years after the plaintiff came of 
age, though within twijive years from tho time when he w'as put 
in jiossession of tho estate kdonging to Ramkishore Rai (see ruf- 
fanamch and roobucarec of the jiwlgQ of Mymehsingh dated 30th 
June 1829,)—I think it would be inequitable to disturb the pos¬ 
session of tho lieirs of tlie grantee under tI\,o deeds of gift, given 
by tlie adopting, motlier and gr&ndmother of the plaintiff to his 
own. or real futlfcr, for purpo^ decidedly kneficial to the plain¬ 
tiff, as it removed the opposition of his own father to the tith of 
the plaintiff’s adopted hither, and was instrumental to his 
adoption by the widow (herself a party to tho gift,) and thus 
the attainment of the estates in zillah Mymensingh, which his 
own father, (also one of the two defendants in the present case,) 
had as heir at law a claim to.” He tliercfore dismissed the claim, 
and provided that tho decision slioiild not affect what Hurchun- 
der (diowdry had agreed to give up to the plaintiffl The costs of 
Hnrchnnder Ohowdry were cliayged to himself; those of the other 
defendants, except liliynio CJuuider Chowdry, “ who "will pay his 
own costs, as this investigation lias*been beneficial to him, and 
cleaved up his title,” to be charged to tho plaintiff. 

The plaintiff aiul Bhyroo Chunder Choivdry both appeal from 
this decision ; tlie former in No. 13 of 1845 from that portion of it 
which dismissed his claim to the moiety in the possession of Bhyroo 
Clmiider Cliow'dryj laying the appeal at 69,030 rupees, 1 anna and 
3^ pie ; the latter in No. 261 of 1841, from that portion which bur¬ 
dened Iiini with his own costs amounting to 1,237 rupees 1 anna. 

The case having, after several postponements, come before me 
again this ilay, I entirely concur in the view taken of tho case by 
the zillidi judge, Mr. Cheape. The plaintiff’s claim is barred by 
the rule of limitations, in as much us he allowed a period of 18 
years to elapse from the date of liis attaining his majority, (some 
time in 1230 B. S.) to, that of his instituting the suit (20th Jhyt 
1248 B. S.) His plea, that the possession of Bhyroo Chunder was 
acquired by “ violence, fraud, and unjust dishonest means,” is not 
proved ; the contraryffact, i, e, that the possession was freely and 
voluntarily resigned, is established by the strongest presumptive 
proof. The proceedings shew clearly to ray satisfaction that the 
statement of Bhyroo Oluindor is the true one; and thatthegrantof the 
contested’property was made l)y the adoptive mother and adopti \0 
grundinolhcr of the plaintiff^ for the purpose of inducing Reeder. 
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Chnnder,—who, with his brother Sham Chiinder Chowdry, would, 
but for the adoption of Ram Kiehwur Kai by tho widow of Kishon 
Kisliwur Rai, have been legal heirs to tlie property left by the last 
mentioned person,—to give up his natural-born son, the plaintiff, to 
be adopted by Jugudisri, and to withdraw Ids opposition to the 
adoption of Ram Kisliwur Rai. Ev'ery tiling w’as done in an open 
manner, and all the/feeds affecting the trnnsaction were duly regis¬ 
tered. No opposition to the settlement appears to have been made 
by the other heir at law Sliara Chunder (Jhowdry, for ho did not 
appoint any counsel to prosecute his appeal before the Privy Coun¬ 
cil : it may therefore be presumed that he acquiesced in the settle¬ 
ment. Under these circumstances, I confirm tlic decision of the 
judge of Mymensingh, in as far as it dismisses the claim of the 
plaintiff to a moiety of the property sued for, and dismiss the appeal 
preferred by the plaintilf Kalee Kishwur Rai Ch'owdry. He will 
pay the costs awarded against him by the zillali decree, and all 
those incurred by all parties in tin's Court. It would have been 
necessary to refer the appeal preferred by Bhyroo Chunder Rai 
Chowdry to a hill Court to determine whether he, having gained 
his cause in the lower court, should be made to pay costs, lint as 
he has this day filed, through his vakecd, a petition witlidraw-ing 
his appeal, that appeal also is dismissed, he paying the whole of tlia 
costs incurred in this Court 

The 16m. January 1846. 

Present: 

W. B.#JACKSON, 

Oeeg. Temporary Judge. 

CASE No. 228 OP 1844. .. 

Regular Appeal from the decision of the Principal Sadder Ameen of 

Jessore. 

ISSURCHUNDER GHOSE, Appellant, (Plainiifp,) 

versus 

NILCUMUL PAL CHOWDRY and others. Respondents, 

(Defendants.) 

Claim: Possession of Turf Omedpore, ^c. valued at 40,000 rupees, 
with wasilat ut 55,000 rupees, total 95,000 rupees. 

This claim was advanced in the zillah court on the 27th October 
1843. The plaintiff stated that lie itad obtained a decree against 
Rajah Mohesh Chunder for possession of the estate in question, 
und4r a deed of mortgage, in the Calcutta Supreme Court; and 
possession was accordingly given to him.* That the defendant also 
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subsequently got another decree for the same under another deed of 
mortgage, and on his attempting to get possession, the magistrate, 
under Regulation XV. 1824, upheld the possession of plaintiff, and 
this order was confirmed in appeal. That after this a third party, 
Madhooram, obtained a decree against the Rajah Mohesh Chunder, 
and the estate was sold in satisfaction of that decree; but the sale 
was reversed on defendant, Nilcinnul Pal, paying the amount of the 
decree ; and the defendant tlien obtained possession of -the zemin- 
daree, on giving security ])cnding tlic decision of his, Nilcumul’s, 
suit tlieii pending before the provincial court. Nilcumul Pal’s suit 
was transferred from the ))rovincia| court to tlie zillah court, on the 
abolition of the former tribunal; and on tho IGth July 1834, the 
zillali court nonsuiterl the claim of •Nilcumul. The plaintiff now 
states that the defendant’s claiih-Jiaving been nonsuited, he is him¬ 
self entitled to oBtsiin possossiow, and has brought this suit to enforce 
his ohiiin, and to obtain mesne proceeds during the occupancy of 
defendant. 

The defendant stated that the decree of the zillah court, of 16th 
July 1834, did not adjudicate on his claim, but dec]ared,it beyond 
the authority of the court to adjudicate; adding that the plaintiff’s 
claim was barred by the lapse of above 12 years; and that the sale, 
tliongli reversed, lield good as regarded plaintiff; because plaintiff 
had been allowed to pay the amount of tho fiecree and obtain pos¬ 
session, and had neglected to do so; wliereas defendant had actually 
paid the amount of the decree find had obtained possession accord- 
ingly. 

The principal suJder ameen, on tho 14th Juno 1844, dismissed 
tlie claim on three grounds: 

1. That the plaintiff' did not pay the amount due under Ma- 
dliooram’s decree; and tlie sale is therefore a bar to his claim. 

2. That from the* date of sale under that decree, more than 
12 years had ela|1sed before this suit was brought. 

3. That the court was not competent to decide upon matters 
connected witli the execution of the decrees of the Supreme Court, 
upon which the claims of both parties were based. 

On the 10th September 1844, the plaintiff appealed to this Court. 

t 

Opinion. 

The order passed on the 16th July 1834 by the zillah judge, 
on the claim of Neilcumul Pal, was to this effect that, although 
Issurchunder’s decree in the Supreme Court was prior to that of 
Neilcumul Pal, stilPas the estate would have been totally lost to 
both claimants had not Neilcumul paid the amount of the decree 
of Madhooram, he, Neilcumul, is to remain in possession; and the 
Supreme Court will decide regarding the conflicting claims under 
the two decrees of that Const,—^the zillah court being unacquainted 
with the practice of the ’Supreme Court in such cases. The claim 
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therefore was not adjudicated; but an order of nonsuit was passed. 
Tliis order was final. The present claim is precisely of a similar 
nature, and cannot, on the same grounds, be entertained; but far¬ 
ther than this, the former decision having declared that the present 
defendant is to remain in possession, the present claim to oust him 
must be dismissed. Although therefore I do not agree in all tlie 
grounds assigned by the principal sudder amecn, his order appears 
to me correct; the ‘first and second reasons assigned ap})ear to me 
erroneous. The sale having been set aside, is no bar to plaintitrs 
claim; and the possession of defendant, even for above 12 years, 
being conditional oply and on security, is likewise no bar; baton 
the grounds I have above retsorded, I see no reason to interfere with 
the order passed by the principal sudder ameen. Costs against the 
appellant. 

The 21 si January 1846. 

Present : 

J. F. IVr. REID and 

A. DICK, 

Judges, 

and 

W. B. JACKSON, 

Oefo. TEArroRARY Judge. 

CASE No. 93 OP 1842. 

A Special Appeal f rom the decision of the Judge of Beerhhoom. 

SHEEBNATH DUTT, HURNATIl DUTT and BISIIEN- 
NATH DUTT, (Puaintipfs.) AprEi.x.ANTS, 

versus 

HEERA LAL BIRJBASEE, BENEE MADFIUB CHUOKER- 
BUTTY, AND RAM NURAYN RAX, (Defendants,) Res¬ 
pondents. 

The plaintiffs, putneedars of talook Kendowlee, in pergunnah 
Sainpuliarec, instituted this suit to recover possession of a ihela, or 
fair, held in the village of Kendowlee for ten days from the snn- 
krant of Poos of each year, from Hecra Lai Birjhasee, mohniit of 
the akhara of the idol .Tye Deb Tliakoor, from wliicli they alleged 
the mohuiit had dispossessed them in 1240 B. S., levying from the 
shop-keepers the chandnee jumma, or rent of the shops, laying their 
suit at 10 years’ produce of the land on which the fair is held, or 
4,001 rupees. They associated with the mohunt, as defendants, Benec 
Madhub Chuckerbutty and Ram Nurayn Rai, putneedars of Teeka- 
beyta, on the plea that they advised the mohunt to dispossess them. 
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Heera Lai Biijbaaee claimed to collect the chandnee jumma 
under sunnuds granted by a former raja of Burdwan, tbe’zumeen- 
dars of the pergunnah, and also from the putneedars in virtue of a 
purchase from whom the plaintiffs became putneedars. 

The suit was dismissetl for informality by Mahomed Faik, the 
principal sudder ameen, on the 30th July 1838; but, having been 
restored to the file by order of the judge, who directed that officer 
to decide the case on its merits, it was again dismissed by him on 
the 30th November 1843, on similar grounds, permission being 
given to the plaintiffs tS institute a new suit, accurately defining 
the land, and laying their suit at 18 years’ produce. 

A regular appeal having been admitted by the judge, J. H. 
D’Oyly, he proceeded to decide the suit on its merits. He was of 
opinion that the sunuud granteclby Raja ’Tiloke Chund to lladha 
jlnmun Birjbas^e, former molumt, on tho 4th Aghun 1161 B. S., 
and a fiisulchar, or confirmafiory suimud, dated 3d Kartic 1171 
B. S., were satisfaeforily ])roved, and that these deeds, and other 
evidence, oral and documentary, produced by theraohunt, establish¬ 
ed tlie riglit of that person to the rout leviable from tho shops in 
the fair ; and that the plaintifts had totally ffiiled in proving 
their right to levy any rents thereon. Ho therefore, on the 1st 
Septeinljcr 1841, dismissed the plaintiflV claim with costs. 

A p[K;cial appeal in this Court was applied for, and granted on tho 
9th March 1840, by Messrs. Tucker and Reid, because the caso 
vvas one of novelty, and because tlio judge had appeared rather to 
have gone beyond his authority in declaring the right of the de¬ 
fendant, instead of merely dismissing the plaintiffs’ claim. * 

The case came on before Mr. Barlow, who, on the 19th Septem¬ 
ber 1842, proposed to nonsuit the plaintiffs’ claim, on the ground of 
informality, inasmuch as tliey Iiad not properly described the bound¬ 
aries of tlie land on winch tlie mela, or fair, was held; when and 
in what manner they had been dispossessed; and because they had 
not laid their suit at 18 years’ produce. 

Mr. E. Lee Warner, on th%29th November 1842, thought that 
the plaintiff' ought to be nonsuited; but did not think the suit 
should be laid at 18 years’ produce. 

The case next came on before Mr. Reid, who, being of opinion 
that the plaintiff in a case like the present should be allowed to lay 
his action at the amount in which he considered himself to be en¬ 
damaged, and that there was no necessity to describe the bounda¬ 
ries of the land on which tlie fair was held, as it might vary every 
year, directed thafeit should be laid before a full Court. 

The suit was accordingly brought before the Court this day. 

Opinion. 

The Court concur witl^ Mr. Reid in the opinion that the suit 
should not be nonsuited; and that it was properly instituted at the 



( H ), 


estimated value of the interest claimed. In rei»ard to the merits of 
the case, the Court entirely concur with the ssiilah judge. As it is 
proved by the documents that the right of levying the chandnee 
rent in the mela claimed by the plaintiffs, has, long before the 
decennial settlement, been vested in the mohunt of the akhara in 
question, the Court see no reason to interfere with the order of the 
zillah judge and dismiss the appeal with costs. 

The 22d January 1840. 

Present ; * 

R. BARLOW, 

'J'EMroEARY Judge. 

CASE No. 91 br 1844. 


JRef/ular Appeal from the decision of the Principal Sudder Ameen of 
' • Midnapore. 

KISHEN PEUEATl DASSEE, mother, on part of RAD- 

HEKA MOllUN and KISIKJREE MOIUTN DASS, minor 

SONS OF RAJ NARAIN DASS, (Dependant,) Appellant, 

versus , 

JUG GUT NARAIN Dxil^S, (Plaintiff,) Respondent. 

# 

Amount of suit Jis. 43,429-14-11-2. 

The plaint in the case was filed on the 23d November 1842, 
and is as follows: 

Goberdhun Dass l>ad three sons, Raj Narain, Juggut Narain, 
Hui Tee Narain. On their father’s decease the three sons suc¬ 
ceeded to his estate. Hurree Narain died a niino)‘, wlien disputes 
arose between the two surviving soqg, in consequence of which some 
delay occurred in the partition between them. At length, on the 
27tli Maugh 1232 Umleo, they came to a settlement, and the de¬ 
fendant Kishen Pereah’s husband, Raj Narain, executed an ikrar, 
acknowledging plaintift’s rights, and made it over to him, duly 
signed and sealed. One Kaleenath Ray held a decree against Raj 
Narain, and, in execution, attached the joint *propcrty of plaintiff 
and the said Raj Narain, calling it the property of the latter ; on 
which plain tiff protested and claimed a half share, •which was released 
by the juilge. Plaintiff’s brother, Raj Narain, claimed more than 
was his sliare of the estate, and plaintiff at length conceded his 
right to certain “neej-jote” lands, and on the 21st Jhet 1246, a 
deed of division was drawn out, in which the shares of both parties 
were specified. This was duly signed and sealed ; two copies of it 
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were made, and one given to each of them, and each put in possei^- 
sion of his share. On the 31st Srabun 1246 Umlee, Raj Narain 
died, leaving his widow and two minor sons. PlaintifiF goes on to 
say Rajah ruiichanun, the widow Kishen Pereah’s brother, would 
not carry out the agreement entered into by the deceased, Raj 
Narain, and objected to my having possession of the property de¬ 
tailed in my plaint, and proceedings were taken in the criminal 
court. I filed my documents ; but the ma*^istrate, on the 18th 
September 1841, gave the defendant possession, and his order was 
upheld in appeal. Thd defendant did not deny the property was 
hereditary, in the foujdary court. ^ Under the Hindoo law, we are 
entitled to equal shares of it. 

In the case instituted under Acl IV. of 1840, I only claimed 
so much of the estate as was. declared 1:b belong to me under the 
deed of divisioft. As however the defendant failed to carry it out, 
and denies my right altogether, I now claim a half share of the 
property, of which I was ousted by the magistrate’s order above 
mentioned, and also a half share of the “neej-jotc” lands, from 
the 21st Jhet 1246 Umlee, when the partition deed was executed, 
with mesne profits and interest thereon, also my 5hare of the value 
of personals, with interest, and I sue for reversal of the magis¬ 
trate’s order and the deed of pai’tition. 

A supplementary petition was filed en the 4th April 1843, 
praying that the amount of mesne profits might be enquired into 
on the execution of decree. • On issue of pi’ocess for attendance 
of the defendant, the principal suildcr amcen, in his proceedings 
of the 2d ISIarch 1843, directed an exparte investigation, as thd 
defendant had failed to appear. 

On the 4th April following, he rejected a petition put in by the 
defendant to be heard, as the case was ready for decision. On 
tlic 7th idem, the defendant was admitted to plead; and on the 20th 
idem, gave in her answer, saying that the plaintifl; on the 31st 
May 1836, filed a petition, admitting he was not in possession of 
the lakhiraj lands and tanks in talook Pyag. This fact is also 
proved by two other petitions presented in 1839 and 1840; in none 
of which any mention is made of the documents now brought for¬ 
ward, on which the claim is founded, and which, it is alleged, were 
executed by her husband. The answer further states defendant 
is in possession of such property only as was left by her husband; 
tliat never oustbd plaintifi'; that Hurree Narain died in 1232 
in the month of Bhadoon, and that half could not therefore have 
been divided between plaintiff and her husband in Maugb of the 
last mentioned year. After I'efusing to defend the case in its pi'csent 
form, defendant prays that it may be tried on the documents and 
proof,adduced by the plaintiff. 

The principal sudder ameen, on the 24th April 1843, passed 
judgment in favor of the plaintifl; He was of opinion that it wan 
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fully proved that the property was hereditary; that pUintiflF and 
detoiid ant’s husband were brothers, and as the defendant made no 
objections to the amount at wliicli the action was brought, but only 
urged that the plaintitr was -nev^r in possession of the contested 
property, her pleas could not affect plaintiff’s claims. He consi¬ 
dered that the deed of division, eluted the 21st Jhet 1246 Umlee, 
was established by tlie evidence of Mokteram May tee, by wlion; it 
was written^ and by the evidence of four other subscribing witnesses, 
and that it shewed the ja-operty was in the charge of the. de¬ 
fendant’s linsband on account of the plaintiff up to the date of the 
division. The claim- to a half share of the neej-jote lands ba 
rejected, as by the partition plaintiff had rclinquislieJ his right 
to them. lie disallowed the value of tlie ornaments, as plaintiffs 
witnesses were unable to' state what was their weight. After de¬ 
ducting 500 beegalis of neej-jote laiidr, frem 19.'50 beegahs, detailed 
in the plaint, he decreed a Jialf of the remaining 1426 boegahs, 
viz. 713 beegahs to plaintiff, with half of the residence of Jyo 
Kislienpore, half of talook Pyag, half of the produce of the lands 
assigned fjj’ the worship of tJie thakoor, half of a remuneration 
called * nimuh //er^tCt.nd nnggudbirieCf\\'\\X\cos\,-^ rateablyand interest 
thereon, and mesne profits from the date of the magistrate's order 
above mentioned, to be dcclai’ed in execution of decree, as well as 
582 rupees value of pcr^nals with interest thereon. Should any 
of the parties, who have protested in tliis case^ be dissatisfied, they 
can sue regularly to establish their claims. 

An appeal was preferred to this Court by the defendant, urging 
that slic was engaged in the prosecution of otiier suits and could 
not look after her interests in the present case. That Goberdhun 
Dass, lier father-in-law, during his life time divided his property 
between his sons, who held accordingly. Goberdhun died in 
1231, and Ilnrree Narain in Bhadooii 1232. That lier husband 
enjoyed his defined share till 1241, when he died.' Tliat she suc¬ 
ceeded to him and has enjoyed her share of the property. That 
the plaintiff t^rcspomlent,) in connivance nith Rajah Lukhee Na¬ 
rain, after the division made by Goberdhun Dass, and in opposition 
to the terms of it, has instituted this suit to deprive her of her 
late hnshand’s estate. 

The Court see no reason for interference with the decision of 
the lower. The appellant, (defendant, ) before the principal sud- 
der ameen, refused to plead in answer to the plaint filed by the 

* NimuA birtee. The special grant of certain quantities of salt by a number 
of molungees, salt manufacturers of a division, to certain individums, who re¬ 
ceive the same either in kind or money. 

Nvffgud birtee. This is a donation from the proceeds of the collective 
quantity of salt allotted by each molungec at the commeucement of the weigh¬ 
ing of their manufacture of the season, for religious and charitable purposes, ia 
order to secure a good omen. 
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respondent. In her petition of appeal, she brings forward new 
matterno where alluded to in the original suit; such matter can¬ 
not be heard; the Court therefore dismiss the appeal, with costs. 


The 24th January 1846. 
Present : 

• J. F. M. REID, 

. Judge. 


Petition No.. 893 of 1344. 


IN tnc matter oi the .petition of Musst. Punchuraee Dossee, filed 
in tliis Court, on the 7th October 1844, praying for the admission 
of a special appeal from the decision of C. T. Davidson, Esq., act¬ 
ing judge of Myniensing, under date tlie 30tli Augifst 1844, cj)n- 
firniing that of Mr. C. Mjickay, principal sudder uineen of that dis¬ 
trict, under date 24th February 1844, in the case of petitioner, 
plaintiff, versus Anund Chiinder Chowdry, a^nd others, defendants. 
It is hereby certified tiiat the said aj>plication is granted on the 
following grounds: , 

The plaintift* having sued to obtain possession of certain lands in 
talook Pejoy Ram Doss, in pergunnan iSheerpoor, zillah Mymcn- 
singh, the principal sudder inneen dismissed tlie claim as barred 
by the rule of limitation, w ithout shewing in what manner that rule 
bears upon tlie case. The judge confirmed the decision. Tlie prin¬ 
cipal sudder ameen ought to have shewn distinctly in what manner 
lie considercil the claim to be barred; as, until he does so, it is im¬ 
possible for this Court to determine whether the decision is just or 
not. This decision is therefore considered incomplete, and a special 
appeal having been admitted, it is 

Ordered, 


That the case be sent back to the principal sudder ameen, with 
instructions to detail at length, in his decree, the grounds on which 
he considers the rule of limitations apjilicable, and then pass a final 
order. The value of the stamp, on which the petitions of appeal 
and special appeal are written, will, as usual, be returned to the 
petitioner. 


c 
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The 27tii January 184C. 

Present: 

^y. b: JACKSON, 

Oefg. Temporary Judge. 


CASE No. 249 of 1840. 


Regidai' Appeal Ji om the decision of the Principal Sadder Amccn of 

2^-Perptuuiahs. 

DENOBUNDOO BANNER'JEE, deceased, iiis wife, ANUND 
MOVE, Pauper, AplncLLANT, (Peaintiff,) 

versur 

MUDDUN MOHUN BONNERJEE, C.OOROO DASS and 
OTHERS, Respondents, (Defendants.) 

The plainthT sued for the hinds mentioned below, viz. 2 annas 
garden land, (Baghat Arrninee and Balnnun Gachee,) 12 annas 
^lalilool Shunker Nnndce, zillah 24-pergunnalis, 2 annas Talookah 
Dhora Dhnr, including Abhyporc, Sendpara, and otlicr mouzas, 
ill zillah Niiddca. 

The suit is laid at Rs. 10,918-9-1. 

The plaintifi" brings forward this claim as heir of Lalbeharee his 
* father, Avho died in Jet 123b, lea\iiig several sons, and having 
made a will on the 11th Aghun 1229 ; and the lands claimed form 
the share of the landed property left by tlio said Lalbeharee. 

The defendants assert that the 12 years having elapsed from the 
death of Lalbeharee before tins snit was fded, the action is barred 
by the rule of limitations. The deiendant, Goordas, admits that the 
12 annas in Shunkernuiidee did belong to plaintiff, and states that 
Goordas now holds possession of it under a farm for 51 years from 
plaintiff*, given to his father Gour Mohiin ;—this farm is denied by 
the plaintiff. 

On the 30th December 1839, tlic principal sudder aineon, 
Kadagobind, decreed the 12 annas Shunkernuiidee in possession of 
plaintiff^ and dismissed the rest of his suit. 

The plaintiflj dissatisfied with this decision,,appealed to the Sudder 
Dewanny Adawlut; and his appeal was admitted in forma panjwris 
on the 13th .Tune 1840. 

On the 9th June 1842, Mr. A. Dick, Judge, Sudder Dewanny 
Adawlut, recorded his opinion that the claim of tlie plaintiff to the 
lands of Shunkernundee and to the garden land, the Bagliat Arini- 
nee, &C. should be admitted; the claim on the talookah Dhoradliiir, 
to be dismissed. On the 13tli Augast 1842, Mr. R. Barlow record¬ 
ed bis opinion that the whole claim should be dismissed under the 
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rule of Hmitations, more than 12 years having elapsed from Jet 1230, 
t!ie date of Lalbeharee’s death, to the 30th Magh 1242, or lltb 
Ifebruary 1836, on wliich date tho plaint was filed in this case. 

On the 24th November 1842, Mr. ,J. F. M. Reid recorded his 
opinion, that the rule of limitations barred the claim to the lands 
of talookah Dhoradhur anrl the garden land, for the reason re¬ 
corded by Ml’. Barlow; but he differed from Mr. Barlow in regard 
to the lands Shunkernundce, the defendant haf^ing i^mjtted that 
the plaintiff was the rightful owner of 12 annas in that estate, 
and merely claim the right to hold it, under a lease, in farin for 51 
years, given by the plaintiff Denobundoo, tho term of ivhich had 
not yet expired. Mr. lioid considered that although plaintiff denied 
the validity of this lease, his chihn therefore barred : ho 

proposed to adjudge to plaintiffi possession nif 12 annas Shunker- 
nundec, dismissing the rest of hjp claim. 

I concur in tho opinion recorded by Mr. J. F. M. Reid. The 
rule of limitations eleaVly prevents the Court from entertaining the 
suit for the talookah Dhoradhur and the garden land ; that portion 
of tho claim must therefore be dismissed; but this rule docs not 
apply to the Shunkernundce lands,—the person in possession stat¬ 
ing that he holds possession as plaintiff’s fai’mer, which cannot be 
looked on as a “ fair title conve}’ing a right of property,” the 
exjn’ession used in the regulation on this head; the claim to this 
land may therefore be hearil. F find no sufficient proof of the farm 
for 51 years having been actually given, there being neither proof 
nor probability to support it. I wf^uld therefore reject the defen¬ 
dant’s claim under the lease, and would award possession of 12 


annas Shunkernundeo to plaintiiK 

Ordered therefore that tho decree issue adjudging 12 annas Shun- 
kernundee to plaintlfij with mesne proceeds from tho date of the 
decree of the principal sudder amecii; tho remainder of plaintifl’s 
claim is dismissed—costs of the zillah court to be paid as laid down 
in the decree of the principal sudder amoen—costs of appellant in 
tho Sadder Dewanny Adawlut (in proportion to the value of the 
portion of the claim adjudged to plaintiff) against defendant Goor- 
dass Bonnerjee—the whole of the respondents’ costs in this Court 


against respondent. 
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The 28Tn January ISIG- 
Present: 

J. F. M. REID ana 
A. DICK, 

Judges, 

and 

\y. B. JACKSONr, 

Ofeg. Temporary Judge. 

¥ 

CASE No. or 1845. 


Special Appeal from the decision of the Judge of East Burdwaii, 
dated l‘2t/i September, 1842. 

. .GHOSAIN DOSS, Appellant, 

I'crsus 

GHOLAM MOHEEOODDEN and another, Respondents. 

Claim—Possession of Es. 5-10, Garden J.and in Alumguruje^ held 
by the defendantj under an invalid Inkhernj tenure^ laid at 297 
Rupees. 

The claim is for tlio resumption and assessment of a small 
lakheraj tenure, held by defendant in Alum^unffo, under Ke.irula- 
tion 11. 1819. The plaintiff iirounds his claim on the circumstance 
that the defendant has no good proof that tlio land in qucbtion is 
entitled to bo exempted from rent. 

The defendant produces, in proof of his right to hold tlie land 
rent-free, three deeds of sale of the years 1204, 1207, and 1211, 
by which the land was transferred under tlio description of lahheraf 
aymah, mowroosee; and states that it has ever since been held free 
ol rent, and that it was so held by Zoolfecar Khan before the 
decennial settlement. Several witnesses of great age, 70 and 80 
years, arc produced, who attest the possession of the defendant is 
rent-free as long as they can recollect. 

The claim was thrown out, on the ‘22d September 1841, by 
the collector; and his decision Avas afterwards confirmed by the 
judge of zillah Burdwan, under date the 12th September 1842. 

On the 14th December 1844, Messrs. Reid and Tucker admitted 
a special appeal on the following grounds:—“ There is no proof 
in this case of possession under a lakheraj grant prior to the decen¬ 
nial settlement; subsequent possession is insufficient to sustain a 
<jlaiia to hold as rent-free, and on this* the decision is grounded.” 
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Judgment of Messrs. Reid and Jackso^. 

In this case, the judge has erroneously assumed that it was 
incumbent on the plaintiff to prove previous possession of the land 
ill dispute as ma/, and he rests his decision mainly on the want of 
such proofj citing clause 4, Sccticon 30, Regulation II. 1819, as 
requiring it. That enactnient however contains no such rule; on 
tlie contrary it directs tliat the holder of the tenure shall produce his 
papers to shew his right to hold rent-free; and fhe zemindar shall be 
allowed to cninincnt on them. In this case, the plaintiff' stands in 
the place of the zemindift’, and unless defendant establish his right 
to hold rent-free, the jilaintiff is entitled to demand rent from him, 
and should gain his suit, unless thCrc is any thing in the limitation 
of time in bringing such suits, wliicli bars the admission of his 
claim. We know of no such lunitation wirfi regard to such suits. 
It has been already held by this Court, that the neglect to demand 
rent for 12 years does not deprive tlic zemindar of the right to 
demand it, u hen he pleases to do so. The documents and witnesses 
filed in tliis case prove that the land has been held since 1204 
lahheraj; but there is no sunnud or grant of the land, nor does it 
appear that .any such grant has been registered ; thfere i§ therefore 
no j)roof that the land is rent-free, except occupation as rent-free 
since 1204, or considerably since the decennial settlement. Even 
tlio witnesses of 80 years of ago cannot spetje personally to posses¬ 
sion before the decennial settlement. In the absence therefore of 
such ])rooK we do not think the defendant entitled to hold the land 
rent-free; and we adjudge to ])liijjitift‘ the right to assess and 
demand rent under the regulations, reversing the decision of the’’ 
zillah Judge. Costs against respondent. 

JuDusiENT OF Mr. Dick. 

Under Regulation XIX. Section 11, Clause 2, 1793, no claim to 
hold land rent-free shall be heard in any court of justice, if the land 
has been subject to the payment of rent during the 12 years previ¬ 
ous to the institution of the suit. The converse must therefore in 
equity be held good—that no suit, i'or land held exempt during 12 
years previous to the institution of the suit, can be heard. 

I cannot concur in the opinion that suits to break rent-free 
tenures, in other words, for resumption, are not subject to the law 
of limitation. It seems to me in airect contradiction to clause 2, 
•Section 11, Regulation XL 1805, which subjects “all claims on 
the part of (xovernment, whether for the assessment of land held 
exempt from the public revenue without legal and sufficient title to 
such exemption,” &<?. to the law of limitation of 60 years, and, of 
course, the claims of a like nature of individuals, who all hold of 
Government, to the law of limitation of 12 years apjilicable to them. 

In the present instance the existence of the rent-free tenure lioa 
been proved nearly 50 years back, and it seems to mo preposterous 
to expect more. • * 
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As to there being no registry of the sunnud of the grant, as re¬ 
quired under the law of 1793, there is no proof that the proclama¬ 
tion for such registry was ever duly promulgated under that law, 
or that registers were duly prepared for the purpose. It is notori¬ 
ous, that in some districts not a trace of tlie law having been duly 
published and the registers formed, exists. Consequently the law 
cannot be held binding, especially after such a lapse of time. 

There are cases which, under Regulation XIX. of 1793, and Re¬ 
gulation Ilf. 1828, are excepted from the law of limitation. They 
must, however, be classed under the general head of fraudulent ac¬ 
quisition ; all of which are excepted by c'lause 3, Section 11, Regu¬ 
lation II. 1805. But the onus prohandi in them all rests' on the 
plaintiff—in the former cases, proof of the acquisition of the tenure 
subsequent to the year 1790—in th^ .latter, of possession by force or 
fraud; for unless “ such violent or fr/iudulcnt acquisition be estab¬ 
lished to the satisfaction of the Co’'rt in which the claim may be 
preferred,” the claim is barred by lapse of time proscribed. 

I have already shewn by reference to clause 2, Section 11, Re¬ 
gulation XI. 1805, that the mere fiict of the claim being for “ tlio 
assessment of labd held exempt from the public revenue,” without 
legal and sufficient title to exemption, forms no exception to the law 
of limitation, on the contrary, is positively and expressly subjected 
to it. •. 

The 28th JanifAry, 1846. 

Pr'£SENT : 

J. F. M. REID and 
A. DICK, 

Judges, 

and 

W. B. JACKSON, 

Offg. Tebiporaey Judge. 

CASE No. 134 OP 1837. 

A Regular Appeal from the decision of the Judge of Rajshahge. 

DOST MAHOMED KHAN CHOWDRY, Plaintiff, 

Appellant, 

versus , 

KASHEE-ISREE DEBEA, and after her death her son, 

ANUND PERSHAD RAI, Defendant, Respondent, 

The plaintiff, tlie proprietor of a kharijah talook, consisting of 
34 annas of mouzah Goonaree Gaon, JQalmunecpoor alias Dutpara, 
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&c. instituted this suit in the zillah court of Rajshahye, to obtain 
possession of 8 beegahs 5^ biswas of rent-paying land in Lalinu* 
iieepoor alias Dutpara from Moost. Kashee Isreo Debea, >>n the 
pica that she had obtained possession .thereof, with the aiu oi‘ the 
police, in execution of the order of the magistrate under Regula¬ 
tion XV. 1824, which awarded to her possession thereof as 3 
beegahs 2 biswas of burmooter land sold to her husband, Kislieu 
Pershad Rai, by Kishen Nurayn Thakoor *a8 his share of 17 
beegahs 5^ biswas of burmooter land held in the names of Punch 
Kowree Thakoor and Bhyroo Kunt Thakoor. Suit laid at 7 rupees 
per beegiili, Rupees 57, 12 Annas on a stamp valued rupees. 

Kashee Isree Debea pleaded th*at her husband having purchased 
the 8 beegahs 5^ biswas of burmoot.er land in Lahnuneepoor, on 
the 15th kartic 1231 B. S., for 94 rupees, fuom Kishen Nurayn Tha¬ 
koor, he and lierself had heli^possession till 1241, wlien the phiiii- 
tiflf illegally attaching it, she had recovered possession by order of 
the magistrate. • 

The suit having been referred to tlie collector, under Section 30, 
Regulation II. 1819, for report, that officer returned it, stating 
that thougli it had been pending before liim for nine months, tlie 
defendant liad not filed any proof of a rent-free tenure, which 
therefore ho considered as not proven. 

The acting judge of Rajshahye, D. 0.^ Heyland, dismissed the 
plaintiff’s claim on the 13tli January 1837, on the plea that he had 
adduced no proof that tlie land was mal; and that a decree of tlie 
zillah court of Uajshahye, dated ^22d May 1804, proved that, 
on the complaint of Ohiindcr Nurayn Sirma Thakoor and Bliyroo^ 
Kunt Sirma against the former zumeendar, 17 beegahs 5 biswas 
of burmooter land in Lalmunecpoor were decreed to the j)laintift‘; 
and the defendant’s kubaleli, the fact tliat Kishen Nurayn Thakoor 
alias Panch Cowree, son of Chunder Nurayn Sirma, had sold 8 
beegahs 2 biswas of that land in 1231 B. S. to the husband of 
the defendant. As the decree aihilsaid had become final, he was 
of opinion that no one could afterwards impeach the validity of the 
rent-free tenure; and tliat moreover the jiosssessioii of the defen¬ 
dant had been proved in the Regulation XV. 1824 case, in the 
course of which the mokhtcar of the }daintilf had asserted his client 
had no claim over the laud entered in the kubaleli. 

Thejilaintiff preferred an appeal to the Siidder Dewanny Adaw- 
lut. The apjKial was taken up by Mr. Barlow, who, on the 12th 
February 1841, proposed to rev’crso the judge’s decree, on tiio 
ground that the decree of 1804 had merely determined the question 
of possession of the alleged burmooter land, without any investiga¬ 
tion as to tlie validity of the tenure, and that the defendant hud 
filed no suiinud to prove that the land was really rent-free. 

Mr. Lee Warner, on the 1st March 1842, recorded his opinion, 
that, though the rent-free tenure was not proved, the long posses- 
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sion of the party, from whom the defendant’s husband purchased, 
and of tlie defendant herself, entitled her to retain possession, ami 
proposed to decree that the plaintiff vras at liberty to demand rent 
from the defendant at the pnr^unnah rates, and to oust her from 
possession only in the event of her refusing to engage for the rent 
on such terms. 

The case next came on before Messrs. Leo Warner, Reid and 
Barlow, \Yho, at a jbint sitting, on the 2d July 1842, sent back the 
case to the judge, >^itll instructions to proceeil under the rule laid 
down in the circular order of 20th August 1841, and require the 
plaintiff, by a supplementary plaint, to make up the ainou^it of the 
stamp to 18 years’ produce of the contested land. 

Tlio judge having found the produce of 8 beegahs biswas to 
bo 8 anuas per beegah, * or 4 rupces..2 annas 2 gundas per annum, 
of which 18 years’ produce aniounied to Rs. 74-7vl-2, the plaintiff 
filed a supplementary petition on an ^<j)ditional stamp value 4 rupees, 
and a similar supplementary petition of appeal was filed in this 
Court, and Anund Pershad Rai appeared to defend the appeal ii|^ 
the place of his motlier, Kashee Isreo Debea, who liad demised. 
The case having been once before a full Court, it was tliouglit 
proper that it should be finally decMed by a full Court, and was 
accordingly brought on this tlay. 

JuDG:»ri:NT of Messrs. Reid and Jackson. 

The decision of the register, filecl in this case, dateil 22d May 
1804, merely shews that the former zemindar admitted the right of 
. the occupant to hold rent-freG, ami allowed him so to ludd his 
tenure ; but the present zemindar has the same rights as were 

{ assessed by the zemindar at the time of the decennial settlement, 
)eing the successor of an auction purchaser. The decision in 
question therefore is insufiiciejit to establish the right to hold 
rent-free ; besides this document, the defendant has nothing but 
possession in 'which to found claim to hold rent- free, lie has 
no sunnud, nor is his tenure registered, nor is there proof that he 
W’as in possession before the grant of the dewance. We therefore 
consider the claim to hold rent-free not established, and, reversing 
tlie decision of the zilluh judge, ilocree to the plaintiff the right 
to resume and assess the land, and to collect the rents of the 
same under the regulations. 

Judgment op Mr. Dic& 

I hold that claims, such as tins, to assess lands held as rent-free, 
are subject to tho law of limitation. Such claims on the part of 
Government are positively and expressly so subjected under clause 
2 , Section 2, Regulation 11. 1805; consequently, as a matter of 
course, all claims on the part of zemindars, &c., whose rights are 
derived from and dependent on the rights of Government Since 
therefore there is unexceptionable proof the respondent’s father 
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hona Jide pui’cliascd the property in 1231 R. iE. or 1824 A. D-, 
from one who, it is also in proofs had possession in 1804, and that 
]jis father and mother had held quiet possession rent-free, under a 
hond^dc le^ial title, upwards of 12 years, his right under clause 2, 
section 3, of the above cited regulation, cannot be questioned, and 
the judge’s decision should be uphold. 

The 28th January 1846, 

• Present: 

J. F.’m. REID and 

A. dick; . 

’Judges, 

*and 

W. B. JACKSON, 

Of L G. Temporary Jhdge.^ 


CASK No. 177 or 1843. 

SpccUd xijipeal from the donsioyt of Mr. John Dunbar, Jwhje of 

^lidnaporc. 

BULRAjM PUNDA and BIStlESllUR PUNDA, Appellants, 

versii& 

SIIKIKII GOOL MOIIUMUD, and after ms death, 
KIJSSUDUT OUNNISSA, jus wife, Respondent. 

The respondent sued the appellants, in the collector’s court of 
IMidnaporo, on the 29th May 1838, under Section 30, of Regula¬ 
tion II. of 1819, to recover possession of 45 beegalis 16 kuttahs of 
rent-paying land, situated in the respondent’s tenure, called 
inou/ah Kooco and others, and which was fraudulently held by the 
appellants as rent-free land. 

TIio appellants staled, that the respondent himself admitted, that 
he had obtained possossion of mouzah Kooee and others in 1228; 
and they furtlier urged, that for 22 j’^ears before, the respondent 
hafl been in possession of the same mouzah, as farmer, during the 
whole of which time lie had never sued for rent, and that his action 
w'as accordingly barred by the rule of limitation. They pleaded 
tlmt they anti their ancestors had, for several generations, been in 
possession of 31 beegahs 5 kuttahs of rent-free land, and referred 
to papers, which, they asserted,•had been filed in 1207, in which the 

D 
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above land was entered as rent-free, and to a letter from the late 
Board of Revenue, dated the 26th May 1803, stating that the rent- 
free land (in which it is asserted the disputed land is included) 
should be exempted from assessment. 

On the 26th May 1841,' tlio deputy collector decided the 
plaintiff, with costs ; the defendants having failed to produce any 
deed of grant, by wdiich the validity of their alleged rent-free 
tenure could be upheld, and it not being apparent that the'disputed 
land was included in that roforred to in the Board of llevciiue’s 
letter, and the defendants’ witnesses speaking only from hearsay to 
the point of long continued exemption from the payment of 
revenue. 

This decree was confirmed by. Mr. Dunbai*, on the 24th Fe¬ 
bruary 1843. 

A special appeal was admitted' in this, case, by Messrs. Tucker 
and Reid, on the 21st .Tune 1843 ; because an action, under Sec¬ 
tion 30, of Regulation II. of 1819, ought to Jiavc been to resume, 
and assess, unlawful rent-free laud, and not to obtain possession of 
the same; because the value was incorrectly laid ; and because it 
was doubtful, wd’cthcr the action were not barred altogether by the 
rule of limitation. 

Judgment ou Messrs. Reid and Jackson. 

The case, this day, came to a hearing. It appears to Messrs. 
Reid and Jackson, that the suit is iv>t barred by the rule of limita¬ 
tion ; and further that no sufficient proof has been adduced by tlic 
defendant that ho holds the land in ([uestion under a good and valid 
rent-free grant; no grant whatever is filed, and it appears that nono 
has ever been exliibitcd. Possession since the acquisition of tho 
dewanee gives no claim to hold rent-free. Wo are therefore of 
opinion that tho claim of the plaintiff to resume and assess the 
land in question, is established, and decree the same. Costs against 
the appellant. 

Judgment of Mr. Dick. 

I hold that this suit too is untenable by lapse of time. My 
reasons are fully recorded in the cases Nos. 23 of 1845 and 134 of 
1837, tliis day decided. 



( 27 ) 

The 28th January 1846. 
Present: 

J. F. M. E£1D and 

■ 

A. DICK, 

Judges, 

and 

Wr JACKSON, 

Offg.* Temporary Judge. 

CASE No.* .178 OF 1S43. 


Special Appeal from the decision of Mr. John Dunbar, Judge of 

Midnapore. 

KOOSE CHUCKERBUTTEE, Appeldant,- 

versus 

SHEIKH GOOL MOHUMUD, and aj'ter his death, his 
WIFE, KUSSUDUT OONISSA, Respondent. 

The circumstances of this *casc are similar to those set forth in 
the case No. 177 of 1843, both in respect of the pleadings of the 
parties, the grounds of the decisions of the deputy collector and 
the jmlge, and the reasons of ISIessrs. Tucker and Reid for admitting 
a special appeal. 

Judgment of Messrs. Reid and Jackson. 

The same order was accordingly passed, and. the plaintiff was 
declared com])etent to resume and assess the land in dispute. 
Costs against the appellant. 

Judgment of Mr. Dick. 

Tlie same as in No. 177 of 1843, this day decided. 
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The 28Tn January 1846. 

Present; 

J.. M. F. REID and 
A. DICK, 

Judges, 

and 

Vf. B. JACKSON, 

«» 

Gfeo. TEJiroRAiiY Judc/e, 

CASE No. 1.^ OP 1844. 


A regular Appeal from the decision of the lYincijud Sadder Amcen 
of DaccUf stationed at Furreedpore. 

Mr. RY CLOISTER FRENCH, (Plaixtifp,) Aitellent. 


versus 

KISIIEN KOOMAR KHAN, (UprENDANT,) Respondent, 

RAJ NARAYN KHAN and BHORUN MOHUN KHAN, 

Third Party. 

I 

The plaintiff, as dur-putnoodar of monzah Gopccnatliporo 
Muliesh-shumaeel and Cat libaiida, pcrii;iinnah Niildoe, instituted 
tliis suit, on tlio 11th May 1842, to compel the defendant to ])ay an 
annual rent of rupees 5208-12-0, 235 kliadas, 8 pakhces, 23 khanees, 
3 rc" of land, less 61 khadas, 8 pakliecs, 23 khaiiocs, 3 re^ of 
piitit, or uncultivated land, or 173 khadas, 10 pakhces of cultivat¬ 
ed land, at 1 rupee 14 annas per khanee. 

The defendant stated that in Bysakh 1224, he obtained a pottali 
for the three mouzahs in question, from Chundec Pershad Siiicrh, 
the duly constituted niokhtar of Kislicn Clumder Singh, the 
xumeendar of pergunnah Nuldee, at a jumma of 2401 rupe(.‘s. 
That, on going into the villages, he found that the land was in suidi 
bad state of cultivation that it produced but 1600 rupees, and, 
consequently, threatened to tiirow up his lease unless ho got assis¬ 
tance from the zumcendar. That the mokhtcar declined giving 
any pecuniary assistance; but told him that lie had authority from 
his master, in the event of any of the under tenants cultivating 
their lands at their own expense, to agree not to demand from them 
any enhanced rent, or abwah, beyond wliat was entered iu their 
^ pottuhs. That the mokhtcar, iu Assai*, of the same year, granted 
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him a hhut, or letter, to that effect; and that ho had broufjht the 
land into cultivation, and paid the aboveineiitioned rent up to the 
present day. That, on the death of Kishen Chunder Sing, his 
son, Sri Naraiu Sing, being a minor, tlie estate was taken under the 
charge of the Court of Wards, who granted an ijareh or farm 
thereof to Kalee Churn Dhole, who gave a durijareh to Uddit 
Churn Sircar. That tliis last named person having sued him, the 
defendant, for an increased rent of 5500 rupccis, got a decree in 
the zillah court of Dacca Jelalpoor, ■which, however, was revers¬ 
ed by the Dacca provincial court, on the 22d November 1826, 
who upheld his jumma of 2401 rupees, leaving the zumeen- 
dnr to sue regularly to raise the Tent. That llaja Sri Narain 
Sing, coming of age, applied to the Sudder Dewamiy Adawlut for 
a special appeal, Avhicli apjdipation was.-rejected on the 29tli 
August 1829. Jle pleaded that as neither the Rajah, nor his 
mother. Ranee Kuttcanee, aftej.’ his death, had sued to raise the 
rent, the plaintiff could not sue,—his claim being barred by lapse 
of time. I le also ])leaded that the plaintiff should also have sued his 
brothers, liis co-partners. This plea the plaintiff met by the asser¬ 
tion tliat the defciulant acfjuircd the pottah in his own name; and 
that therefore he had notliing to do Avitli tlie brothers. 

Raja Niirayn Khan and otlicr hrotliers of the defendant, inter¬ 
vened and prayed to be allowed to defend tlie suit as co-partners 
AAitli him. 


Tlie jirincipal sudder amcen.of Dacca, slalioued at Furreedpore, 
Syad Abas Ali Khan, Avas of ojiinion that tlie kliut, or letter, sign¬ 
ed foj’ the zuine(‘ii(lar by Cliundee ’Persliad Singh, liis inekhtear, 
bearing date 82d Assar 1224 R S., Avliereby it was conditioned 
that the delcndant's rent of 2401 ruiicos shall not be enhanced, 
Avas proved by the evidence of the Avitnesses, Avho also prove that 
the mokhtcar had full authority to grant such a deed; and that 
the deed hud been acted upon for ujiwards of tAvelve years, and had 
not been impeaeJied by the zumcendar, Raja Sri Narain Sing, 
when it Avas liled in the Sudder Court. As, therefore, the dnr-ijar- 
clidar had lailed in the provincial court to enhance the delcndant’s 
rent of 2401 rupees, and as the zumcendar, avIioso right to sue to 
enhance the said rent had been decreed by that court, had not 
availed liimsclf of that right, for a period exceeding twelve years, 
the principal sudder amceti, on these grounds and others mentioned 
in the decree, dismissed the claim, Avitli costs, on the 8th September 
1843, as barred by the rule of limitation. 

Tlie plaintilf, having appealed from this decision, the case AA’as 
taken up by Mr. Gordon, and by him referred to a full bencli. 

On tlie case coming before a full bench, the vakeel of appellant, 
Gholam Sufdiir, stated tliat he liad several documents of importance 
to the case of his client, which ho AA'ished to file; adiling that his 
client was unable to file then? in the zillali court, as he was before 
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ignorant of their existence. On looking over these documents, it 
appears to the Court that they are material to the issue of the case. 

Ordered, therefore, tliat the papers now filed by the appellant be 
placed with the nuthee, and the case be returned to the principal 
sadder ameen, with directions to restore the case to its number hi 
the file, and to give due notice to the defendant, and allow him to 
file any documents, or witnesses, which he may wish to produce to 
meet the exhibits nefw filed by plaintiff. He will then decide tlie 
case afresh in the usual course. The costs of this appeal to be paid 
by the appellant. . * 





THE ACTS 


or THB. 

GOVERNMENT OF INDIA, 

RELATING TO THE BENGAL PRESIDENCY. 


ACT No. t OF 1846. 

Passed by the Hon’ble the President of 'the Council of India in 

Council on the 7th of Januacy 1846. 

% 

An Act for amending the Law regarding the appointment and remw- 
neration of Pleaders in the Courts of the East India Company. 

1—3. Portions of the Pengal, Madras^ and Bombay Codes^ repealed. 4. 
Description of persons eligible for the office of pleader, and»mod^of qualifying 
for it. 6. Barristers of the Supreme Court entiUed to plead in the Sudder 
Courts, under the rules in force regarding pleaders. 6, 7. Remuneration of 
pleaders not to he at fixed rates, lutr specified in vakvlutnameh: what costs to be 
adjudged on account of pleadei'S* fees in regidar and in miscellaneous cases. 8. 
Pleaders how to recover their fees. 9. Fee for legal opinions. 10. Prindpal 
sudder ameens and sudder ameens competent to fine pleaders, subject to appeal. 

11. Rules in force in siUah courts to be applicable to pleaders in the moonsiffd 
courts. 12. Moonxiffis competent to fne pleaders, subject to appeal. 13. Certain 
courts in Madras excepted from the operation of the Act. * 

1 . It is hereby enacted, that Section 15, Regulation XXIII. 
1814, clause seventh, Section 2, clause eleventh, Section 3, 
clause fourth, Section 8, Regulation XXVI. 1814, clause third. 
Section 3, Section 7, clause first. Section 15, Sections 23, 24, 28, 
29, 32, 33, 34, 35, clause first. Section 39, Regulation XXVII. 
1814, clause second. Section 10, Regulation XXVIII. 1814, 
Section 9, Regulation XIX. 1817, Section 6, Regulation XI. 1826, 
Section 30, Regulation V. 1831, Section 7, Regulation IX. 1831, 
Section 11, Regulation VII. 1832, Regulation XII. 1833 of the 
Bengal Code, and Act No. XIII. of 1838, be repealed. 

2 . And it is hereby enacted, that clauses second and third. 
Section 14, Regulation VI. 1816, Section 7, clause first, Section 
15, Sections 23, 24, 28, 29, 32, 33, 34, 35, Regulation XIV. 1816, 
clause seventh. Section 4, clause eleventh, Section 5, clause 
fourth. Section 8, Regulation XV, 1316, clause third, Section 6, 
Regulation I. 1827, clause third. Section 6, Regulation VII. 1827, 
Section 5, Regulation VI. 1828, Section 4, Regulation IV. 1832 of 
the Madras Code, be repealed. 



< ^ ) 

3. And it is hereby enacted, that clause third, Section 47, 
clause second, Section 48, Section 55, Regulation II. 1827 of the 
Bombay Code; and so much of clause first. Section 7, Regulation 
XXIX. 1827 of the same Code, as empovvcrs the zillah judges of 
the Deccan and Kandeisli to examine pleaders and grant certifi¬ 
cates of qualification to practise in their courts, be repealed. 

4. And it is hereby enacted, that the office of pleader in the 
courts of the East India Company shall be open to all persons of 
whatever niltion or Religion : provided that no person shall be ad¬ 
mitted a pleader in any of those courts unless he have obtained a 
certificate in such manner as shall‘be directed by the Sudder 
Courts that he is of good ». haracter and duly qualified for the office, 
any law or regulation to the contrary notwithstanding. 

5. Provided nevertheless, and it is hereby enacted, that every 
barrister of any of Her Majesty’s Courts of Justice in India, shall 
be entitled as such to plead in any the Sudder Courts of the East 
India Company, subject however to alf the rules in force in the said 
Sudder Courts applicable to pleaders whether relating to the lan¬ 
guage in which the Court is to be addressed or to any other matter. 

6 . And it is hereby enacted, that Section 25, Regulation 
XXVII. 1814, 'of the Bengal Code, Section 25, Regulation XIV. 
1816, of the Madras Code, and Section 52, Regulatio.i 11. 1827, of 
the Bombay Code, shall cease to be enforced, excepting for the pur¬ 
pose specified in Section ,7 of this Act. 

7. And it is hereby enacted, that parties employing autho¬ 
rized pleaders in the said courts shall be at liberty to settle with 
them by private agreement the remuneration to be paid for their 

•professional services, and that it shall not be necessary to specify 
such agreement in the vakalutnama: provided that when costs are 
awarded to a party in any regular suit, original or appeal, decided 
on the merits, against another party, the amount to be paid on 
account of fees of pleaders, shall be calculated according to the 
rules contained in the Sections of Regulations specified in Section 
6 of this Act; and that when costs are awarded in other cases the 
amount to be paid on account of such fees shall be one-fourth of 
what it would have been in a regular suit decided on its merits. 

8 . And it is hereby enacted, that private agreements between 
parties and their pleaders respecting the remuneration to be paid 
for professional services shall not be enforced otherwise than by a 
regular suit. 

9. And. it is hereby enacted, that so much of Section 20, 
Regulation XXVII. 1814 of the Bengal Code, and of Section 20, 
Regulation XIV. 1816 of the Madras Code, as prescribes the rate 
of |ee8 to be received by authorized pleaders for legal opinions, be 
repealed; and that persons taking such opinions from authurized 
pleaders shall be at liberty to settle with them by private agree¬ 
ment the remuneration to be paid for such opinions. 
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10. And it is hereby enacted, that whenever a pleader has ren¬ 
dered himself liable to a^ fine in the court of a principal sudder 
ameen or sudder anieen, it shall be competent to such principal 
sudder ameen or sudder ameen to impose such fine: provided 
that an appeal from all orders imposing such fines shall lie to the 
zillah or city judge, whose decision thereon shall be final. 

11 . And it is hereby enacted, that the rules applicable to 
pleaders in the courts of the zillah and city judges, shall hence¬ 
forth be applicable, so far as tliey are capable of application, to 
pleaders in the moonsiffs’, courts. 

12 . And it is hereby epacted, that whenever a pleader has 
conducted himself in such a manner, in the court of a moonsiff as 
would have rendered him liable to affine if he had so conducted 
himself in the court of a zillah or city judge, it shall be compe¬ 
tent to such moonsiff to impose sUch fine: provided that an appeal 
from all orders imposing suck fines shall lie to the zillah or city 
judge, whose decision thereon shall be final. 

13. And it is hero'by enacted, that nothing in this Act con¬ 
tained shall a})ply to vakeels who may be employed in the c6urts of 
the village nioonsiffs, or before the village or district punchayets, or 
before the collectors of zillahs, under the provisions of Regulations 
IV., V., Vll. and XII. 1816 of the Madras Code. 


ACT No. IV. OF 1846. 

Passed by the Hon’blo the PresidenJ; of the Council of India in 
Council on the 7th of January 1846. 

An Act for amending the Law regarding the Sale of Tjind in Execu¬ 
tion of Decrees in the Territories subject to the Presidency of Fort 
William in Bengal. 

1, 2. Portions of enactments repealed. I, Rules foe the Lower Pro¬ 
vinces. 3. Cmrts to attach and sell lands, in execution of decrees, without 
reference to collectors, snhject to the rides in force for the sale of real property by 
the courts, 4. Decree-holder to file extract from the collector's r€ffist€r,for inser¬ 
tion of the jumma in notijication. 5. Deposit of 15 per cent, to be made by pur¬ 
chaser, and be forfeited on failure to complete the purchase, IJ. llutjss for 
THE North \Ve8tern Provinces. 6. Collectors to attach and sell lands, in 
execution of decrees, except in cases where the courts are now authorised to do so. 
7. Purticidars which the courts' requisitions to collectors are to contain. 8. Pro¬ 
clamation of Side ichat to specify and how to be issued. 9. Buie of section 5 to 
he applicable. III. Riti.bs‘ common to the Lower an© the North Western 
1’rovinces. 10. Sales in execution of decrees to he of the nature of private trans¬ 
fers. II. The Sudder Courts to frame rules for the attachment ana sale of pro¬ 
perty, in execution of decrees, subject to the sanction of the Government of India. 
12. Pending requisitions to the collectors not affected by this Act. 13. The opera¬ 
tion of the Act limited to the Mofussil, 

1. It is hereby enacted, that so much of -Sections 10 and 11, 
Regulation I. 1793, Section 7, »Regulation XXVIL 1795, Sections 
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37 and 38, Regulation XXV. 1803, and Sections 27 and 28, 
Regulation IX. 1805, as relates to the adjustment of the Govern¬ 
ment jumma on lands eirposed to public sale in satisfaction of the 
decrees of the courts of civil judicature, Regulations XLV. 1793, 
XX. 1795, and XII. 1796,* Sections 15 to 26, (both inclusive,) 
Regulation XXVI. 1803, so much of Sections 27 and 28 of the 
same Regulation as relates to the satisfaction of decrees, and 
clauses second and tliird. Section 4, Regulation VII. 1825, all of 
the Bengal Code, be repealed. 

2 . And it is hereby enacted, that all Regulations or parts of 
Regulations which extend any of t|ie kegulations or parts of 
Regulations herein before repealed, be also repealed. 

3. And it is hereby enacted, that in the territories subject to 
the Presidency of Fort William in Bengal, except tlie Nortli West 
Provinces, attachments and sales of laud, or of any interest in land, 
in satisfaction of the decrees or other process 'of the courts of 
civil judicature, shall be made by‘such courts or under their di¬ 
rections; and that the rules now in force Tor the attachment and 
sale of such real property as the courts of civil judicature are 
now authorized to sell in satisfaction of decrees, without application 
to the revenue authorities, shall apply to attachments and sales 
made under the authority of this Act. 

4. And it is hereby enacted, in addition to the said rules, 
that in the said territories, except as aforesaid, whenever a holder 
of a decree of any court of civil judicature shall apply to such 
court for the sale in execution oT any estate paying revenue to 
Government, or any portion of any such estate, he shall, at the 
time of making such application, file an authenticated extract from 
the register of the collector’s office, specifying the jmnina of 
such estate, which shall be inserted in the notification of sale. 

5. And it is hereby enacted, in addition to the said rules, that 
in the said territories, except as aforesaid, the purchaser at any 
such sale shall be required to deposit immediately cither in cash. 
Bank of Bengal notes, or post bills, or Government securities 
duly endorsed, fifteen per cent, on the amount of his bid, and in 
default of such deposit such land or interest therein shall forthwith 
be put up again and sold; and if the purchaser having paid the de¬ 
posit required shall neglect or refuse to pay the purchase money, 
within tlie period which may be stipulatea, the deposit shall be 
forfeited and shall be applied as if it were purchase money, and the 
land or interest therein, or such portion thereof as may be sufficient 
to satisfy what remains due, shall be again put up to sale, due 

, notification having been first given. * 

6 . And it is hereby enacted, that in the North West Pro¬ 
vinces of the territories subject to the Presidency of Fort William 
in Bengal, attachments and sales of land or of any interest in land 
in satisfaction of the decrees or oth^r process of the courts of civil 
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judicature, shall (except in the case of land which the courts 
themselves are now by law authorized to attach and sell) be made 
by the collector or any of his subordinate officers under his direc¬ 
tions, upon the requisition of such courts. 

7. And it is hereby enacted, that in the last mentioned Pro¬ 
vinces, every such reouisition shall specify the number of the suit, 
the court which made the decree, the amouht to be realized, the 
names of the parties, distinguishing those whose land or interest it 
is intended to sell, and t^ie amount for which each is liable, if they 
are severally liable, and the land or interest which each is alleged 
in the schedule of the party applying for execution, to be possessed o£ 

8. And it is hereby enacted, that in the last mentioned Pro¬ 
vinces the collector shall isspe a * proclamation in the current 
language of the jcountry of any intended sale of land or any inter¬ 
est therein, thirty days at feast before the day appointed for the 
sale, exclusive of tlio day of sale, and of the day on which the 
proclamation is issued; and the said proclamation shall specify the 
name of the person whose land or whose rights and interests in 
certain land arc to be sold, and the jumma of tne estates constitut¬ 
ing the property, or in which the property is situate, also particu¬ 
lars of the property to be sold, of the time and jdace of sale, and 
of the amount due for the recovery of which the sale is ordered; 
and such proclamation shall be fixed up in some conspicuous place 
within the village or town in which the said land is situate, or 
which is nearest to the said land^ and in the cutcheries of the 
local moonsiff, of the collector, of tho zillah or city judge, and 
of the court from which the requisition issued. ^ 

9. And it is hereby enacted, that in the last mentioned Pro¬ 
vinces the provisions contained in Section 5 of this Act shall be 
applicable to sales of land or any interest in land in execution of 
decrees of court or other judicial process. 

10. And it is hereby enacted, that in the territories subject to 
tho Presidency of Fort William in Bengal, sales of land or of any 
interest in land in execution of decrees of court or other judicial 
process, shall bo of the nature of private transfers. 

11. And it is hereby enacted, that in the territories subject to 
the Presidency of Fort William in Bengal, the Courts of Sudder 
Dewanny Adawlut shall, from time to time, frame such rules as to 
them shall seem meet, and as shall not be repugnant to any thing 
in this Act contained, for the attachment and sale of property in 
satisfaction of decrees or other process of the courts of civil judi¬ 
cature, which rules shall, after they have been approved by the 
Governor General of India in Council, have the same force as if 
they had been part of this Act, until revoked by the said Courts of 
Sudder Dewanny Adawlut witli the approbation of the said Gover¬ 
nor General of India in Council, or by tho said Governor General 
of India in Council. 
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12. And it is hereby enacted, that in the territories subject 
to the Presidency of Fort William in Bengal, all applications which 
may have been made by the courts of civil juaicature to the 
revenue authorities for the sale of land, or of any interest in land 
in satisfaction of decrees or other process of such courts, previous¬ 
ly to. the passing of this Act, sWl be proceeded upon as if this 
Act had not been parsed. 

13. And it is hereby enacted, tliat nothing contained in this 
Act shall alfect the process of Her. Majetsty’s Supremo Court of 
Judicature or of the Court of Bequests at Calcutta, or of any 
Court in the Settlements in the Straits of JMalacca. 



CIRCULAR ORDERS 

ft 

OF TU£ 

SUDDER DEWANNY ADAWLUT. 


To TUB Civil and'Session Jddoes and Maoistbates. 

TJie ^th Januaryi 1846. ’ Public Works, 

Pursuant to the orders of Government^, of the 17 th ultimo, I 
am directed by the Court to fSrwai’d to you, for your information, 
copy of a letter No. 2207, of the 17th idem, addressed by the Under 
Secretary to the Governmenf of Bengal to the Military Board. 

From the Government of Bengal to the Military Boards No. 2207, 

dated the VIth December^ 1845. 

« * * 

It was deemed advisable to invito the opinions of the civil autho¬ 
rities before coming to a final determination in regard to Lieutenant 
Colonel Garstin’s suggestion for amending the existing system of 
counter-signature, by civil officers, of plans'and other documents 
relating to public works; and I am now directed by the Deputy 
Governor of Bengal to state, fofr the information of your Board, that 
the majority of the officers so consulted concur in the view expressed 
in your letter No. 8243, of the 18th April last, as to the expediency 
of allowing sucli officers an opportunity of offering remarks regard¬ 
ing public works connected with their respective departments. 

2. Sucli a check. His Honor doubts not, is useful, especially in 
regard to works executed at stations seldom visited by the executive 
engineers. Adverting, however, to the misapprehension so generally 
prevalent among civil officers in regard to the object of counter- 
signatures, (which are deemed by some as implying a tacit approba¬ 
tion or confirmation of the statements contained in the documents 
to which they are affixed,) His Honor desires that the present mode 
of obtaining such attestations bo discontinued, and that a separate 
heading be introduced in all documents requiring counteivsignature, 
for the remarks, if any, of civil functionaries, and, when they have 
none to make, for the simple record of the fact But wheAer any 
observations are recorded by civil officers or not, they will be given 
to understand distinptly, that no papers are to be unnecessarily 
detained by them; and for the purpose of ascertaining upon whom 
the blame of delay may rest, the executive engineers should be 
required invariably to note the dates of despatch, and civil officers 
those of receipt and return. 


A 
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3. Orders to this effect will be issued to the heads of depart¬ 
ments under this Government;, and your Board are requested to 
address corresponding instructions to the executive engineers within 
the same circle. 

(Signed) A. TuBNBULL, 

Undei' Secy, to the Govt, of Bengal, 


To THE CiviL' Judges. 

The 9th January^ 1846. Moonsiffs^ Records. ' 

The Court have reason to believe that it is the practice of 
moonsiffs to deposit their records •at the nearest thannahs, when 
they are absent from their stations, during the vacations, or at any 
other time. As this is an objectioftable practice, the Court are 
pleased to direct that, except at the vacations, moonsifls, who are 
about to avail themselves of leave of absence, will leave their 
records in the custody of their nmlah ; and that, at the vacations, 
when the umlah are permitted to go to their homes, they will pack 
up the records in boxes, sealing the boxes in the usual manner, and 
placing a guard of peons over the cutcherry daring their absence. 


To THE Civil Judges. 

77te 16^/i Januaryf 1846. Stamps, 

1 AM directed by the Court, in compliance with the request of 
the superintendent of stamps, to forward to you, for your informa¬ 
tion, and that of the principal sudder amecn and sudder amecn of 
your district, copies of a new ** stamp office” stamp, impressed on 
a new description of water-marked stampt paper, which is to be 
issued from the stamp office, in supersession of the lithographic and 
steel-die impressions nitherto in use. 

2. In addition to the bicolored impression, all stamps issued 
from the stamp office will bear the “ General Treasury” steel-die 
counter-stamp as heretofore. 


To THE Civil Judges. 

The 23df Januaryi 1846. • Stamps, 

A DOUBT having arisen as to the admissibility of a claim to 
restitution of the stamp duty, levied on plaints and petitions of 
appeal, in cases in which the plaintiff, or appellant, may file a 
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“ bazdaweh,” the Court request the attention of the civil authorities 
in the lower provinces to the following remarks. 

2. It has been sometimes argura, that a ** bazdaweh” and 
razecnameh, or soolehnameh, having the same effect of removing 
the pending suit from the file of the court, must be considered 
identical for all the purposes contemplated by Article 10, Schedule 
B, Regulation X. of 1829, or in other words, that whether the 
instrument represent the act of one party, as abazdaweh,” or of 
both parties to the suit, as a soolehnameh, rafanameh or razeena> 
meh would do, it will equ^ly entitle the party delivering it to refund 
of stamp duty. 

3. Tlio majority of the two Courts of Sudder Dewanny Adaw- 
lut, however, observe, that the adjustment mentioned in Article 10, 
Schedule B, Regulation X. of 1829, and Section 2 of Regulatbn 
XIII. of 1810, implies an aroioaftk settlement of the claim In/ike 
mutual consent of tfoth parties^ and that, consequently, a “ bazdaweh,” 
if its terms purport simply a withdrawal of tne claim or appeal on 
the part cither of plaintiff or appellant, cannot be held to confer 
upon tlie party delivering it a right to reimbursement in the 
amount of stamp duty, levied on the plaint or petition of appeal. 
It may be added, in support of the above distinction, that though 
the document designated a razeenameh map be executed by one 
party, it should imply some act of concession or consent on the part 
of his adversary, and cannot, in the absence sf such act of conces¬ 
sion, or mutual agreement, bo deemed a bona fide instrument of the 
kind denoted. By a “ soolehnhmeh” and ** rafanameh,” also, the 
Court understand an instrument requiring and bearing the ac¬ 
knowledgment and verification of both parties to the suit, which 
would ordinarily entitle the plaintiff or appellant, to a refund of the 
stamp duty. 

4. The Court desire by the foregoing observations to intimate, 
that a written application, under whatever denomination, notifying 
an “ adjustment” of the point in dispute, that is to say, an ami¬ 
cable settlement thereof by the mutual consent of both parties, is 
sufficient to entitle the party, presenting it, to the benefits of Article 
10, Schedule B, Regulation X. of 1829. 

5. The authorities, who may presume that this point has been 
already ruled by Construction No. 977, will be pleased to observe, 
that the term “ dustbardaree” occurring therein signifies a verbal 
relinquishment of the claim and not any written instrument of the 
nature of a “ bazdaweh.” 




CIRCULAR ORDERS 

or THE * 

NIZAMUT ADAWLUT. 


To THE Civil and ^Session Judges and Magistrates. 

The 9<A Januaryt 1846. , Public Works, 

Pursuant to the orders of Governijient of the 17 th ultimo, I am 
directed by the Court to forward, ^o you, for your information, copy 
of a letter No. 22Q7, of the 17th idem, addressed by the Under Secre¬ 
tary to the Government of Bengal to the Military Board. 

From, the Government of Bengal to the Military Board, No. 2207, 
dated the \Yth December, 1845. 

It was deemed advisable to invite the opinions of the cJVil autho¬ 
rities before coming to a final determination in regard to Lieutenant 
Colonel Garstin’s suggestion for amending the existing system of 
counter-signature, by civil officers, of plans and other documents 
relating to public works; and I am now directed by the Deputy 
Governor of Bengal to state, for. the information of your Board, that 
the majority of the officers so consulted concur in the view express¬ 
ed in your letter No. 8243 of the 18tfi April last, as to the expedi¬ 
ency of allowing such officers an opportunity of offering remarks 
regarding public works connected with their respective departments. 

2. Such a check. His Honor doubts not, is useful, especially in 
regard to works executed at stations seldom visited by tlie executive 
engineers. Adverting, however, to the misapprehension so generally 
prevalent amon^ civil officers in regard to the object of counter- 
signatures, (which are deemed by some as implying a tacit approba¬ 
tion or confirmation of the statements contained in the documents 
to which they are affixed,) His Honor desires that the present mode 
of obtaining such attestations be discontinued, and that a separate 
heading bo introduced in all documents requiring counter-signature, 
for the remarks, if any, of civil functionaries, and, when they have 
none to make, for the .simple record of the fact. But whether any 
observations are recorded by civil officers or not, they will be given 
to understand distinctly, that no papers are to be unnecessai’ily 
detained by them; add for the purpose of ascertaining upon whom 
the blame of delay may rest, the executive engineers should be 
required invariably to note the dates of despatch, and civil officers 
those of receipt and return. 
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3. Orders to this effect will be issued to the heads of departments 
under this Government, and your Board are requested to address 
corresponding instructions to the executive engineers within the 
same circle. 

(Signed) A. Tubnbull, 

Under Secy, to the Govt, of Bengal. 


To THE Criminal Authorities in the Regulation and 

I 

Extra Regulation Provinces. 

The 9t/t Januaryi 1346. ,, Translates of Regulations. 

I AM directed to forward to you tlie accompanying revised Persian 
and Bengalee versions of Clause 1, Section 4, Regulation 11. of 1807. 


— L (txi. i ^ ^ U:^ \ pi U. b 

P ! oC <fco U b t J I 

^9 •# 

^ ^£0^,^ IAj b ^ ^ <Ao dhfi!dLe OtA^ 

^ aA I djO I ^ ^ " ■ -‘11 * 

* k ** •* 

yili SOoo < JA JW 0^ 

90 
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^ ?wr«i I «rW»n:w ^ c ^"TyHini «rtn- 

•rc^'?r ^nn^rltinr C5 c^fi^ ^t^j- 

»mf:cT?r e£l% 'stir ^rtre irtc^ 

c^ ctT'Ss^ f^ri csrnpufvr? 

3F^f2if?i ^sr^ H*fc?iir 

♦nr^ ^Rj«tiv5«i 1&«tri c^Winf*? ort ^stictc^ 
fSr^txl irr^a ^ 5rT?tir 

»m% ^flt^ 


To THE Magistrates and Joint Magistrates. 

The 9th Januaryy 1846. Moonsiffi ftecords. 

I AM directed by the Court to transmit to you, for your informa¬ 
tion, the accompanving copy of a circular addressed to the civil 
judges regarding tte custody of the records of the raoonsiffs absent 
from their stations on leave. , 

To tite Civit Judges, 

The Court have reason to believe that it is the practice of 
moonsilfs to deposit their records at the nearest thannahs, when they 
are absent from their stations, during the vacations, or at any nthor 
time. As this is an objectionable practice, the Court are pleased 
to direct that, except at the vacations, moonsiffs, who are about to 
avail themselves of leave of absence, will leave their records in the 
custody of their umlah; and that, at tlie vacations, when the umlah 
are permitted to go to their homes, they will pack up the records in 
boxes, sealing the boxes in the usual manner, and placing a guard 
of peons over the cutcherry during their absence. 




advertisement: 

. 

The publication of the decisions of tjie Sudder Dewanny 
Adawlut, recorded in EngljLsli, in conformity^to Act XII. 
of 1843, has been .directed by the orders of the Right 
Honorable the Governor of Bengal, under date the 8th 
January 1845, No. 64. * * 

The selected cases now annually published, to serve as 
precedents and guides to the lower courts in matters of 
law and practice, will still continue to be published. The 
object,of the present issue is simply to give all possible 
publicity to the decisions of the Sudder Court. 
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With reference to ^he uncertainty as to the extent to which the 
.pamphlets may run, the price is regfulated by the number of sheets 
in each: thus. 

For a pmnphlet not exceeding 16 pages, the price is 8 annas; 

For one above 16 pages, but not exceeding 24 pagcsj 12 annas; 
and so on. 

Applications for copies of the Decisions to be made to 
Mb. Nobris, Sudder Dcwanny Adawlut. 
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The 3d Febbuabt 1846. 

Present ; 

W. B. JACKSON, 

Oeeq. Temfobabj Judge. 


CASE No. 72 OP 1837. 


Regular Appeal from the decision of the Additional Judge of 
• Jessore. 

JYDOORGA AND otheHs-, Appellants, (Defendants,) 

•• 

, verms 

REIMUNEE AND A’ULUGMUNEE, widows op PREM CHUN- 
DER; KALEEPERSAD, CHUNDER MOHUN, and 

UMBEKA, Respondents, (Pi.aintipps.) 

This is a claim for wasilat, or mesne proceeds, of the monza 
Digulgaon, which was decreed to Prem Chund, the husband of 
Alugmunee and Rcimunee, by the provincjal court, under date the 
22d August 1827. The present claim therefore rests on that 
decision; the plaintiffs claiming as heirs of Prem Chund, or his 
successors. ^ 

On the 31 St August 1836, the additional judge of Jessore decreed 
in favor of plaintiffs for 17,817 rupees, at the rate of 655 rupees 
per annum, for 21 years, from 1213 to 1234. 

The defendant Jydoor-ga appealed to this Court. 

On the 7th September 1841, the case was heard before Mr. Lee 
Warner, who recorded his opinion that the mesne proceeds should 
be decreed at the rate of495 rupees for 21 years, with interest from 
the date of the petition of plaint for possession of the disputed 
estate. 

On the 22d Januaiy 1842, two of the plaintiffs, Reimunee and 
Alugmunee, gave in a petition, stating tl^t the plaint in this case 
was drawn out contrary to their wishes and intention,, that they 
never intended to admit that Kaleepersad and others had shares in 
the claim, which was their own exclusive right as heirs of their 
husband, Prem Chund. 

On the 17th May 1842, Mr. R. Barlow recorded his opinion in 
the case, to the effect that the plaintiff, Reimunee and Alugmunee, 
alone were entitled to the award, not the other plaintiffs, whose 
names appeared to have been inserted in the plaint as sharers, frau¬ 
dulently. Mr. Barlow decreed wasilat for 21 years, 9 months, at 
495 rupees a year, and interest from the date of the present plainly 
after dtklacting the Government revenue. 

B 
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After tills, the case came before Mr. J, F. M. Reid, who, on the 
17th December 1842, delivered his opinion, fully agreeing in the 
award of Mr. Barlow, with the exception that he womd decree in 
favor oi the whole of the plaintilfs, whose disputes among them¬ 
selves, tlie Court might leave them to settle hereafter by suit or 
otherwise. He directed the case to fie re-submitted to Mr. Barlow, 
for consideration. • 

On the 23d Januaiy 1843, Mr. Barlow, after rc-considoration, 
adhered to the opinion first recorded by him^ 

On the 29th January ? 846, four petitions were given in by the 
plaintitfs in this case, stating that they had arranged the disputes 
among themselves, and fixing the shares in the wasilal* arbitrarily 
among themselves. 

Opinion. 

a 

The award should be in favor of the plainiifis, Alugmunee and 
Reimunee, who are the heirs of Prem Chund, in favor of whom 
the decree was given. Their adinisaon of the shares of the other 
plaintiffs contained in the plaint is set aside by the denial conveyed 
m their sufisequ’ent petition, and by the remark of the zillah judge 
in the mokhtamameh at the time of attesting it. But the subse¬ 
quent petition given in by these very plaintiffs, stating the new 
arrangement which has .been made among the plaintiffs, seems to 
contradict their former denial, and admits that the other plaintiffs 
are entitled to a portion of the wasildt. However, I agree with 
Mr. Reid that the exact amount of the share of the plaintiffs is not 
to be decided in this case. I would, therefore, decree in favor of 
the plaintiffs generally, for the wasilat in question. 

Ordered therefore, that the decree of the zillah judge be modi¬ 
fied; and taking the mesne proceeds of mouzah Digulgaon at the rate 
of 495 rupees a year, for 21 years, 9 months, (viz. 10,766-4,) from 
wliich is to be deducted the Government revenue for that period, 
(viz. rupees 5,344-6-2-2,) - the remainder (viz. 5,421-13-17-2) bo 
awarded to the plaintiffs generally against ail the defendants,—also 
interest upon the snm decreed from the date of filing the plaint in 
this case, and interest on the whole amount from to-morrow to the 
date of payment, and that costs, in proportion to the amount 
awarded to the plaintiffs, be given against the defendants, and that 
this decree issue in the joint names of Mr. J. F. M. Reid and 
Mr. Welbv Jackson, who have concurred in tlfe award. 

If the plaintiffs have any dispute regarding their shares in the 
warilat among themselves, they may arrange it .either privately or 
by suit in court, to which this decision abaU be no impeaiment 
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The 4Tn Febbuaey 1846. 

PllESENT : 

' J. F. M. REID and 
A. DICK, 

Judges, 

and 

B. JACKSON, 

Ofpq. Temporary Judge. 

CASE No. 31 OP 1843. 


Regular Appeal from the Principal Sud^ Ameen of Tipperah. 
RAM TUNOO’ SIIA, (Defendant,) Appellant, 

'IS’ 

versus 

Mr. henry roe, (Plaintiff,) RespoiJdent. 

Pleaders—Neel Munee and Ghoolam Sufdur for Appellant, and JS^fr, 
Skimier and Pursun Koomar for Responder^t, 

The respondent sued to cancel a lease of twenty years, possess¬ 
ed by. appellant, of a property, which he, respondent, afterwards 
purchased. The p;round on wliicli Ije places his right to cancel' the 
lease, is that the appellant gave a deed of agreement at the time of 
obtaining the lease, that he would give sufficient security for the 
fulfilment of the conditions of the lease within three months, which, 
he failed to do. He also advanced incidentally that tlie lease W(^s 
not valid, as it w'as not given by Gunga Narain, the adopted son 
and co-partner and heir of the Chowdrain Rooknee, who alone gave 
the lease. 

The appellant answered that he had never given the deed of 
agreement alleged by plaintilF; that he had been put into posses¬ 
sion, had paid the Government revenue and the^ rent due to .Rook- 
nec, and was in peaceable possession until disturbed by plaintiff. 
And as to Gunga Narain, his right and interference in the property 
were merely nominal; that Rooknee had subscribed his name m the 
deed with her own? as he was registered in the colletitor’s office 
jointly with her as proprietor; that he had never objected, but 
•moreover had admitted his lease in the foujdaree court, and denied 
any participation in the sale to plaintifij therefore his admission 
now could not avail. 

The principal sudder ameen gave a decree in favor, of plaintiff; 
cancelling the pottah, on the ground of its being invalid,—Rooknee 
having no autiiority to sigli for Gunga Narain: and the pottah 
being otherwise informal and irregular. 
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The appellant appealed from that decision on the pleas that if 
their pottah was invalid from not having been signed by Gunga 
Narain, so was the plaintiiTs deed of sale; and that the irregulari¬ 
ties advanced by the principal sudder ameen were futile and not 
relevant; and that the plaintiff had grounded his suit on the deed 
of agreement, of which no notice was taken in the judgment. 

The respondent contended that the lease was invalid, and, at any 
rate, could not last beyond the life time of the Chowdrain liooknee, 
and that the deed of agreement had been proved, and the condition 
of it not fulfilled by tlie appellant. 

Judgment. 

The Court are of opinion, that the, ikrarnameh, or deed, to give 
security within three months, is unworthy of crediti Had it been 
given, possession would not have becd unreservedly given before 
its fulnlmcnt. It appears to have been written four days after the 
pottah, or lease, on the 15th September 1840, A. D., or 2d Asin 
1246 B. and was not registered till 26th January 1841, or one 
day after 'the deed of sa!e, and two months and more after the 
period for giving the security had expired, strongly presumptive 
evidence of its having been fabricated, after the sale of the property 
hod been made or determined upon. Further, it is morally impos¬ 
sible that the ijaradar, or lease-holder, would have authorized the 
registry after the sale; and if he had given authority to have it 
registered at the time the deed is dated, no reason has been brought 
forward to account for tlie delay of the r^istry till after the lapse 
of the period stipulated, and after the sale of the property. 

As to die validity of the lease, the Court find it is equally valid 
with the sale, both having been given by Rooknee alone. 
Moreover Gunga Narain fully admitted the deed in the magistrate’s 
court, and therefore his subsequent denial is of no avail. The 
Court therefore decree the appeal with full costs, reversing the 
ju^ment of the lower court, and dismissing the suit. 

'I^e Court do not enter into any consideration of the right set 
&rtli by the third party, Oodey Chand Malik» 
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The 4th Febbuabt 1846. 

Pbesent : 

J. F. M. REID'and 
A. DICK, 

Judges, 

and 

W.'B. JACKSON, 

, ‘ Opfg. Tempobaby Judge. 

Petition No. 725 op SuJ>D£b Adaweut. 

t 

KASHENATH and others. Appellants, (Plaintifps,) 

versits 

MUDDUN GOPAL, PREM CHUND, and pthebs. 
Respondents, (Dependants.) 

This is a petition for review of judgment in a case No. 76 of 
1831, decided by the provincial court of Calcutta [present J. Curtis 
and John Middleton] on 2Uth November 183^. 

The review of judgment was granted by Messrs. Tucker and 
Reid, at the instance of Prem Chund, one of the deiendants, on the 
ground that the decision of the provincial court in the case in ques> 
tion, No. 76 of 1831, special appeal, was at variance with tlie sub¬ 
sequent and final decision of the Sudder Dewanny Adawlut, in a 
case separate, but connected with it, No. 623, of 3rd May 1838. 

On referring to the papers, we find that on the 11th July 1826,' 
the pundit sudder ameen of Hooghly decided an original case, 
Kasheenath and another versus Mudun Gbpal, Dyamoye, and 
Premchand Lahoree. The plaintifis claimed 2-3rds of talooqeh 
Chutnan; and the sudder ameen gave a decree in their favor. In 
appeal before the judge of Hooghly, on the July 1830, fho 
sudder ameen’s or^r was reversed, and the claim of Kasheenath 
and Govind Chunder was altogether thrown out Again, in special 
appeal. No. 76, the provincial court reversed the order of the judge, 
and confirmed the award of the pundit sudder ameen. This is the 
order, to review which, permission has been granted, viz. the 
award of 2-3rds of talooqeh Chutnan to Kasheenath and another. 

On looking over fhe papers of case No. 623, w'e find that a suit 
was in the first instance brought before the judge of Hooghly for 
half the same tolooqeh Chutnan. In that case rremchaiid was plain- 
tifi^ and Muddun Gopal and Dyamoye were defendants. The 
judge of zillah Hoognly, on'*the 29th of July 1830, the same 
day on which he passed the decision in the other cas^ awarded the 
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half of the talooqeh to the plaintiff, Premchand. In apical before 
this Court, Ko. 623, on 3d May 16^8, [present Mr. W, Money] 
this order of the judge was confirmed, and the award of half to Prem¬ 
chand was upheld, Kasheenath being allowed to sne for any rights 
he might have in the estate. The application for review of tliis 
order of the Court was made to Mr. W. Money, who passed the 
order; but rejected,by him on 13th November 1838. 

Another application was afterwards made for a review of the 
same order, but rejected by Mr. E. Lep Warner and Mr. Reid, 
in opposition to the opinion of Mr. Tucker. The decision of the 
appeal No. 623, therefore, is final, and cannot now be questioned' 
in any manner. 

Judgment 6f Messrs.. Reid and .Jackson. 

The parties stand related to each other ns below. There were 
three brotliers, viz. 


c 


* I 

Riy Chunder. 


Fretn Chiind, 
Son, 


1 


(.Ram 


Cl 


hundc % 


2 1 

Moddun GopaL 


2 


Ramdhun. 

I 


Unund Gopnl, Govind Chunder. 
died before his 
father. Wife, 

D^'aiuoyfe De- 

f 


3 

KasLeennth, 

Plaintitf. 


Plaintifis have got a decree from the provincial court for 2-3r(l3 
of the estate Chutnan in case No. 76, in which a review of jud gment 
has been allowed on the ground that that decree is at variance with 
a final decree of the Sudder Dewanny Adawlut No. 623, in which 
a review has been finally refused by the Cqprt. The last men¬ 
tioned decree No. 623, is in a case in which Prem Chund is plaintiff 
and Mnddun Gopal and Dyamoye are defendants for half Chutnan, 
and in awarding the thing claimed, the judge of Hooghly, whose deci¬ 
sion is ultimatdy upheld, declares that Kasheenath, the oozerdar 
in that case, may sue for his rights, whatever they are; it is clear 
therefore, that Kaslieenath^s rights are not affected by that decree, 
nor are the rights of Govind Chunder, for die was not a party to 
the case. The decision in case No. 76, now under review, declares 
that Kasheenath and Govind Chunder are ent||:]ed to 2-3rds of Chut- 
It appears to us that the two decisions are not incompatible, or 
in ally way opposed Jx) each other, and that they may both stand. 
We are not or o{Mnion that the decision No. 76, is incorrect, on the 
menrn of the case. The ruffanameh, which awards to Kasheenath 
and^^anidhun’s wife sbe annas, Knlsit Khallce, certainly includes the 
whole of the patrimonial property, and gives the remainder of the 
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whole to the other two parties, Maddan Gopal and Prem Chtuid; 
but to that document only Muddun Gopal and Mahamoye 
wife of Raj Chunder, are parties. Kashecnath was not. a party^ 
and though he admits that he was allowed six annas Kuisa Kndlee , 
in a separate decision of arbitrators, we do not find any copy of that 
decision in the misl, and there is no proof that that arbitration referred 
to any thing but Kuisa Khallee. His rights in the remainder a,fe 
not affected by that admission. The collector's proceeding, entering 
the names in the register of mutations, is not sufficient evidence of 
the rights of the parties. We see <00 reason to doubt that both 
estates were purchased when all the three brothers were living 
together. It is said by the defendants that Chntnan was pnrehas^ 
from private funds. Defendants’ witnesses swear to this, and the 
other party’s witnesses swear against it. 

On the whole, we are of opinigin that tlio two decisions in ques> 
tion, No. 76 and No. 62^, arc not inconsistent with each other. By. 
decision in No. 623, the estate Ohutnan is divided equally between 
Prem Chund on one side, and Muddun Gopal and Dyamoye on the 
other; and by the decision in No. 76, Kasheenath j and'Govind 
Chunder got a decree for 2-3rds of Chutnan against Prem Chund, 
Muddun Go})al, and Dyamoye, both the parties to case No. 623. 
The decisions appear not only not incompatible; but we see no 
reason to doubt the correctness of the decision in case No. 76, which 
is now under review, and consequently find no grounds for altering 
it. The costs of this review against Prem Chund, respondent. 

Judgment op Mr. Dick. 

The decision in the case in which Prem Chund was plaintiff, and 
which is final and incontrovertible, was decided in his favor on the 
ground of a deed, ruffanameht given by the adverse party, acknow¬ 
ledging that an amicable allotment of the family estates and effects 
had been made, by which the plaintiffs and defendants, children of 
Raj CiiLindur, were to share, naif and half, the whole of the tolooq 
Chutnan, and Kasheenath and Raindhun, uncles of Raj Chunder, 
the plaintiffs in this case, were to have 6 annas of talooq Kuisa 
Khallee; the truth of which was confirmed by a proceeding held 
by the collector of the district on a petition of kasheena^ for 
mutations in the Government registry on the death of Rm Chunder, 
at wliich ail the parties were present and clihisenting.—Kasheenath 
appeared as a third party in Prem Chund’s case. His rights were 
nut considered, and he was referred to a suit if he had any claim to 
prefer to the talooq inaquestion. In consequonce, he and Ramdhun 
instituted this suit for 2-3rds of the talooq Chutnan, on the plea 
that the estates were purchased by their brother Ram Chunder, 
ancestor of the defendants, in the name of his sqns, Raj Chunder and 
Muddun Gopal, coniointly with them, and they obtained a decree^ 
for a review of which, as inconsistent with the former decree, Prem 
ChuUd ajqilied, and it was griuated. 
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It is trae, the parties in the two suits are different; the property 
is however one and the same; and it is evident that the first decree, 
which was given on a document fully confirmed by a. formal and 
regular proceeding of a Government officer, the collector of the 
district, held to make mutations in tlie public registry, on the peti¬ 
tion of Kasheenath himselfj and to which he was a consenting party 
•as well as Kamdhmi; by which half of the talooq was awarded to 
' Prem Chund, has been most materially disturbed by the subsequent 
decree, (now under review,) which awards 2-3rd3 of the said talooq 
Chutnan to Kasheenath and (iamdhun, leaving him only l-6th 
instead of half of the estate. 1 am therefore clearly of opinion the 
review was properly and correctly granted. 

The decision under review, wh|cli granted 2-.3rds to Kasheenath 
and Kamdhun, is founded on mere oral evidence, and divers village 
accounts, little worth credence of themselvos alone. On the other 
hand, there is a formal regular proceediiig of a public officer cor¬ 
roborated by the entries in his registry, which shews (to me iiicon- 
testibly) that ail the parties were present, and agreed, as above 
stated, (hat Kasheenath and Ramclhnn should have 6 annas of Kulsa 
Khallee, and that talooq Chutnan should belong half and half to 
the children of Rfij Chunder, i. e. to Frem and the other defendants 
in this case, and the sole parties, plaintiff and defendants, in the first 
case. To call in question that proceeding, tiio plainttfis, Kashee¬ 
nath and Kamdhun, have not pi’oduced an iota of evidence; nor 
have they accounted for the fact of their names being registered 
for only 6 annas of Kulsa Khallee, whereas if their ground of 
claim be good, they should have been registered as proprietors of 
two-thirds of that estate. I would therefore reverse this latter de¬ 
cision as erroneous; and thus restore in its full integrity the first 
decision, with which it is utterly inconsistent, and which has be¬ 
come final and intangible. 

The 7th February 1846. 

Present: 

J. F. M. REID, 

Judge. 

Petition No. 946 of *1844. 

Ik the matter of the petition of Bhog Njirayn, and others, filed 
^in this Court on the 20ih November 1844, praying for the admis¬ 
sion' of a special appeal from the decision of A. Smelt, judge of 
Patna; under date the 2d August 1844, confirming that of Mirza 
Mahomed Suddeek, sadder anmen of Patna, under date 9th 
January 1844, in the case of Sohmf Lai, representative of Teekum 
Lai, plaintiff vernu Bhog Narayn and offiers, defendants. 
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It is hereby certified that the said application is granted on the 
following grounds: 

Teekum Lai (whp afterwards sold his interest in the bond to 
Sohun Lai) sued Bhog Narayn, Gopal Narayn^ Heyt Narain, 
Wtizeer Mull, Gudadhur Fershad, Doorga Pershad, and Kalee 
Churn, to recover Co.’s rupees. 960, principal and interest, on a bond 
executwl by Bhog Narayn, for himself and the other defendants, 
who, plaintiff* alleged, were minors. The defendants, denying that 
the bond was ever executed, alleged that, with the exception of 
Wuzeer Mull and Kalee*'Churn, they had all attainecl their 
majority when the bond was said to have been written; therefore 
had Bhog Narayn signed for the other defendants, his act did not 
bind them. 

The sudder aipeen has not gone into 'this plea at all. lie merely 
recitcfl that the execution of the bond is proved, and decrees for 
the plaintiff. The judge confirms the decision. 

I am of opinion that the sudder ameen ought to have enquired 
into the defendant’s plea, and have required proof that the defen¬ 
dants, except Bhog Narayn, were minors, and that that person was 
duly authorized to sign for them as legal guardian; or, if any of 
them were not minors, that he had due authority from them to 
sign for them. Holding the enquiry of ,the sudder ameeii to bo 
incomplete, I a<linit the appeal, and, quashing the decisions of the 
lower courts, direct the case be restored to its place on the file of 
original suits, and retried on the poipts indicated. The usual order 
will issue for the return of the stainpt paper on which the petition 
of appeal and application of special appeal are written. 

The 7th February 1846. 

Present: 

W. B. JACKSON, 

Offg. Temrorary Judge. 

CASE No. 269 of 1844. 

Regular Appeal from the decinon of the Principal Sudder Ameen of 

Rungpore. 

ISSURCHUNDER SERMA, Appellant, (Defendant,) 

• versits 

BEEMOOLLA DEBBEA, Respondent, (Plaintiff.) 

Claim to revere a farm and ofdain possession of 8 annas Kismut 
Hurreedebporei ^c. and wasilat 

This claim has been brought forward by the plaintiff against the 
defendant, on the ground that cme of the defendants, Issnrchuuder, 

F 
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who is proprietor of the remaining half share of the estate in ques¬ 
tion, has given a farm of the whole estate, without any authority oi*^ 
permission on her part The other defendants,, besides Issurchund- 
er, are the farmers, wlio have'been in possession. 

The defendants plead that the lease was given by the plaintiff as 
well as by Issurch under, and that the rent of the half share wa^^ 
also paid her, or at Hast offered. 

On the 22d August 1844, the principal sudder ameen decreed in 
favor of the plaintiff, with wasilat against the farmers and Issur- 
chunder. * 

On the 20th November 1844, Issurchunder appealed from this 
award. 

The case was referred by Mr. ,Tackson to a full Court, and 
on the 4th February 1846 the ’Court delivered the following 
opinion. 

# 

Opinion op Messrs. J. F. M. Rfid, A. Dick, and 

W. B. Jackson. 

** In this case, ap])ellant states that in filing a reply to the answer 
of the defendant, Hurrinath, more than six weeks was allowed to 
elapse. Hurrinath’s ai^swer was filed 22d December 1843, and the 
reply of plaintiff was filed on the 7th February 1844, three days 
too late. 

** The respondent states that three documents were filed in the 
meantime, viz. on the 8th January 1844; so that it was not owing 
to neglect of the case that the reply was not filed ; and there seems 
to be some truth in this, for the case was complete as regarded 
other defendants, and in fact there was no necessity whatever that 
a reply should be filed, for this defendant admitted tlie truth of 
plaintiff’s statement. Still, if a reply is impt^atively necessary in 
all instances, the rule lias been bi*oken through; and Circular Order 
No. 36, 2d July 1845, distinctly applies Act XXIX. 1841, to such 
cases. 

“ The Court are of opinion that as the case was proceeding with 
regard to other defendants, there was no neglect shewn such as to 
bring the case within the rule laid dowm in Act XXIX 1841. 

“ The case to be brought forward again before Mr. Jackson.” 

The case accordingly came to-day before Mr. Jackson, who re¬ 
corded his judgment as below. 

Opinion of Mb. Jackson. 

The right of the plaintiff to eight annas in the estate is not ques¬ 
tioned, nor is it questioned that the farmers have been in possession 
during the time for which the plaintiff, claims wasilat. It is incum¬ 
bent on the &rmera to prove their receiving the farm from plaintiff 
for her eight annas share; but no lease is produced. It is stated 
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there was a lease; but as it bore no stamps it could not be admitted 
as evidence. The farmers had tberetbre no authority to collect 
from the plaintiff’s share, it remains only to prove tliat Issurchunder 
received tlie rents for both shares; and when it is considered that 
the farmers are proved, by the witnesses on both sides, to be 
one his relation and the other two his principal servants, the proba* 
bility is that the farm was a mere cloak for nis own collections from 
the whole estate. No receipts of plaintiff for the proceeds of 
the estate are hied; it is«therefore certain that she did not receive 
any thing; and her Avitnesses prove that the whole of the rents 
were in some instances paid to Issuschunder. 

On the whole, I am quite satisfied that the claim of plaintiff is 
good against the four persons, cast in the principal sudder ameen’s 
decree. 

Ordered therefore, that the decree of the principal sudder ameen 
of 22d August 1844, be confirmed. Costs of this Court against the 
appellant, Issurchunder. 

The 10th February 1846. 

Present : 

A. DICK, 

, Judge. 


•j 

CASE No. 2.3 OF 1843. 


Special Appeal from the decision of tlve Judge of Zillah Beerbhoom. 

BllIJ MOHUN SEIN, NITEEANUND SEIN, and others, 
(Defendants,) Appellants, 

versus 

SEIUD HOOSAIN, oroop BABOO MEEAN, and SHAH 
ABOOL FUZL, (Plaintiffs,) Respondents. 

Pleaders—Pursttn Koomar Tagore ami Lootf Urruhmon for Appel¬ 
lants; and Ghoolam Sufdur for Respondents. 

Suit laid at rupees 1,577-0-0, for share of ancestral monthly 
allowance. 

The plaintiff, Seiud Hoosain, stated that the allowance in ques¬ 
tion belonged to Fuzl Hoosain, and was inherited from him, by his 
father’s mother, Hyz*ura Beebee, and his father’s brothers, Hyder 
Hoosain, and Bukhshish Hoosain, plaintiff’s father; that his father 
died in 1239, and ho was oustea of his right in 1231, and from 
minority could not sue before. Finally, that he had sold half his 
right to Shah Abool Fuzl, the other plaintiff. 
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The defendant answered, that the suit was untenable from lapse 
of time; that the plea of minority was false; that the case must be 
nonsuited, as there were two separate claims advanced in one 
plaint; that the claim of Abotol Fuzl was not tenable against him ; 
and that he had purchased from llyzura Beebee and Hyder Hoosain 
the whole of the allowance; the mother of plaintiff being present, 
and that the plaintiff, Soiud Hoosain, had no right to inherit, as his 
father had died before Fuzl Hoosain. 

The principal sudder aineen, having ascertained, on reference to 
a petition filed by the mother of plaintiff Seiud Hoosain, that plain- 
tifrs father died after Fuzl Hoosain, an([ that the plea of minority 
was good, decreed the claim. 

The judge, for the same reasons, affinnetl his decision in appeal. 

A special appeal was granted on the ground of champerty. 
Abool Fuzl, in consequence, withdre.w his claim. 

Judgment. 

Abool Fuzl having withdrawn his claim, I am obliged to admit 
the withdrawal under the practice of the Court. The respondent 
has clearly shewn the truth of his plea of minority; and his right of 
inheritance is clear, his father having lived subsequent to Fuzl 
Hoosain. His claim is therefore indubitable, and conseqnently the 
decisions of the lower courts, founded on the Mahomedan law, is 
confirmed. 


The lO'ni Febkuabt 1846. 
Pkesent: 

A. DICK, 

Judge. 


CASE No. 221 OF 1843. 


Regular Appeal from the decuim, of the Principal Sudder Amem 

of Zillah Nuddenh. 

BIDEIA SOONDREE DASEEAH, widow of HUREE 
NARAIN NUN DEE, (Plaintiff,) .Appellant, 

versus 

BUHKUT MAYEE DASEEAH. widow op SHI*:E00 CHUN- 
1 DtJR PAUL CHOWDHEE, (Defendant,) Respondent. . 

Suit for the recovery of 10,400 Company’s ru|>eea, debt on a 
bond, principal and interest. 

Tbe plaintiff stated that the anceator of defendant, Budeenath 
Paul Chowdree, borrowed the sum of 5,000 rujjees from his ances* 
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tor, Bunsha Ram Nundee^ and gave a bond, filed; and paid only 
250 rupees interest. The payment of the rest was delayed from 
day to day, until nearly twelve years had elapsed, which induced 
this suit. 

The defendant replied, that no money had ever been paid or 
received; that the bond was given as a deposit in the hands of the 
plaintiff’s ancestor, and made out in his name: but its liquidation 
was dependent on a pending family arrangement between his 
ancestor, Budeenath Paid Chowdree, and his relative, Nilcomul 
Paul Chowdree, who had a, suit in the Supreme Court. The 
arrangement having failed, the bond.becainc null and void, and was 
required back. Bunsha Ham, being unable to .find the deed, 
executed a composition deed ot‘ release, binding himself and heirs, 
&c., not to make any demand on fhc bond, should it ever be found. 

The principal Judder amee/i dismissed the claim;—1st, because 
when Budeenath Paul Chowdree died, and his heirs were minors, 
a list of his debts was filed in Court and this not mentioned; 2ndly, 
because he disbelieved the witnesses (3) to the bond, who had testified 
that it was a money transaction, two of whom had e,vide5atly been 
adiled subsequently to the execution of the deed, from their names 
being written at the very bottom, and the ink of totally a different 
shade; 3rdly, because both the parties lived several years after the 
date of the bond, and no evidence of any claihi having been made, 
and the ])ayment of 250 rupeqs interest most improbable, and not 
proved; and, 4thly, because the composition deed of release was 
clearly proved. * 

In this Court, the appellant’s pleader contended that the deed of 
release was really an ikrarnameh, or deed of agreement; and 
should therefore have been written on stamp paper of 32 rupees. 

On the other hand, the respondent’s pleader agreed that it was 
in fact a receipt, and 2 rupees and S annas of stamp was sufficient. 

J LDGMENT. 

Tlie Court, on perusal of the deed, considered it to belong more 
properly to the head “ composition deeds,” and, evidently was so 
understood by tlie parties, and the attorney in whose office it was 
drawn and signed, being on stjimp of 8 rupees, as required for 
deeds of that description. 

Concurring with the.principal suddor ameen in his reasoning, the 
Court confirm his decision, and dismiss the appeal with full costs. 
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The llTH February 1846. 

Present: 

J. F. 'M. REID and 
A. DICK, 

Judges, 

and 

W. B. JACKSON; 

• * 

Offo. ‘Temfokary Judge. 


CASE No. 77 OP 1843. 


Special Appeal from the decision of the Jiid^c of Zillah Tipperah. 

RAM KANT SEIN, then itis widow, SIIEEOO SOON- 

DliEE, AND OTHERS, ApPEUDANTS, (DEFENDANTS,) 

' *1 

versus 

RAJ KISIIWUR RAEE, Respondent, (Plaintiff.') 

Pleaders Pvrsim K<u‘*mar Tnpore and Awuz Alec for ’Appellants ; 
and Mr. Skinner and Ubas Alee for Respondent. 

Suit, laid at Company’s rupees 2171-7-6, for possession of lands 
in Mndherc* chur. 

It appeared that the plaintiffs in this suit had formerly sued the 
present defendants for this same property, and their claim was dis¬ 
missed by the zillah judge, and his decision confirmed in appeal by 
the provincial court. A petition for review was subsequently pre¬ 
sented by the plaintiffs and refused. Thus the decision became final 
in every respect. The provincial court, however, deeming the chur 
in question to belong to Government, had referred the subject to 
tlie revenue autliorities, directing that the settlement for it be made 
with the appellants. The pjaintiffs had sued another party, the 
proprietors of Monabad, for the other half of the chur, at the same 
time; and the final decision in that case was precisely similar to the 
one in favor of the appellants, proprietors of Raeepore. Nonabad 
is in the collectorate of Mymensing, and Raeepore in that of Tip¬ 
perah. The portion adjudged in possession of the proprietors of 
Nonabad, was let in farm to them, though the collector recorded his 
Qpinion that the chur belonged to the proprietor of Bainun chur, the 
(Iresent respondent. In consequence he sued the collector and the 
proprieto]^ of Nonabad for the portion of the chur let in farm, and 
obtained a decree in the provincial court; the judge being of 
opinion that the former decision, disAiissing the claim of the proprie¬ 
tor of Bamun chur, did not aftect his present claim. 
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The decision of the provincial court was confirmed in appeal by 
the Sudder Court. Afterwards the case for the other half of the 
chur, adjudged to the proprietors of Raeepore, was investigated by 
the deputy collector, whp, in accordance Vith the latter decisions of 
the courts, declared this portion also of the chur to belong to the 
proprietor of Bainun chur, and withdrew the claim of Government 
to it. The proprietor of liaecpore appealed to *the sfiecial com¬ 
missioner, who virtually cdhhrmed tlie decision of the deputy 
collector. • 

Upon this, the proprietors of Bamun chur, the respondent, sued 
the })roprietors of Raeepore, the appellant, for possession, and ob¬ 
tained a decree from the principal sudder aineen, and, in appeal, 
from the judge, in virtue of tli<^ decision given ultimately against 
the proprietors of Npnabad. 

In this special appeal, it was cpntended in the first place by the 
appellants, that a final dperee having been given in a case in which 
the parties were the same and the property in dispute the same, the 
respondent’s suit was illegal and inadmissibla On the other hand, 
tlie respondent contended that the provincial court»and* Sudder 
Court having decided, in the parallel case of Nonabad, that the 
former decision could not affect the respondent’s claim, the Court 
could not now declare that it did preclude it. ^ 

Judgment. 

• 

The Court find that the two cas€|p aro not precisely similar. 
Another party, the Gov'ernment, were introduced in the Nonabad 
suit, as the collector liad farmed the land to tlie Nonabad proprie¬ 
tors, though lie declared noithor they nor Government had any 
right to it. In this case, Government have merely witiidrawn all 
claim to the land in question, though the revenue authorities have 
declared the land to belong to Bamun chur. The dispute therefore 
continues as before simply between the proprietors of Raeepore and 
Bamun chur, the appellants and respondent. The Court are of 
opinion, that the parties being the same, and the property in dispute 
the same, as in the suit No. 4,299, finally decreed by the provincial 
court of Dacca, on 16th June 1819, the present suit cannot be 
beard. They therefore decree the special appeal, reversing the deci¬ 
sions of the lower courts in favor of respondent, with full costs. 
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The 11th February 1846. 

Present ; 

J. *F. M. REID and 
A. DICK, 

Judges, 
and * 

W. B. JACKSON, 

Ofi-g. Temtouary Jud(;e. 

CASE No. .150 OP 1841. 


Special Appeal from a decision nf the Judge of Dinagepore. 

MUSST. WUZERUN, Appellant, (Plaintiff,) 

versus 

RUGOBliS’D RAI ..nd BINDRABUND RAT, Heiuh op 
JYDOORGA CHOWDRAIN, Respondent, (Dependant.) 

Claim rupees 2,301 on account of the purchase rnoiiBy of one 
and half annas of Jote Molieeoodocnporc, paid to Jydoorga by 
plaintiff,—rupees 1,718-13, interest on the same. 

The plaintiff sued in zillah Dinagepore, for rupees 4,019-13, as 
above, principal and interest of money paid to Jydooi’ga, deceased, 
for the one and half annas of the estate, of which plaintiff' has not 
obtained possession. She now sues for the return of the monr r ; 
because she understands that .Ivdoorga was not empbwered to sell the 
estate. It appears that the deceased Jydoorga sued for possession 
of the whole estate, and, on the 5th August 1828, obtained a decree 
for the two annas and thirteen gundahs, with a reservation that she 
was only to possess a life interest, without authority to sell any 
portion of it, or make any transfer of such portion; the remainder 
of her claim being dismissed, she had to pay costs on the portion of 
her claim dismissed. It appears that she wanted the money partly 
for the purpose of paying these costs, and partly for her own use, 
and sold the share for the purpose of obtaining it. The present 
defendants succeeded to the two annas, IS gundahs, so obtained 
by Jydoorga, and are her heirs. 

On the 31st July 1839, the principal sudder ameen decreed the 
principal, with interest from the date on which the plaint was 
filed. 

On the 14th July 1840, the judge of Dinagepore, in appeal, 
reversed this order and dismissed the claim. 

On the 23d January 1841, a s{fecial appeal, on part of plaintiff, 
was admitted in the Sudder Dewanny Adawlut. 
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On the 2d Dowmlw 1842, the case was heard before Mr. B. 
Barlow, who I’ecorded his opinion that Jydoorga was under the 
necessity of selling the estate for the purpose of paying the costs 
and other demands against her, and tfiat she was justified in doing 
so by the exigency of the circumstances; he proposed therefore to 
decree the claim for the money in part, with interest from the date 
of the kawaleh. * 

On the 21st April 1843, Mr. J. F. M. Reid took up the case 
and declared the claim, in his opinion, inadmissible. Jydoorga had 
only a life interest, and was not empowered to sell or transfer the 
property, nor w&s there any cogent necessity to force her to sell. 
He, on those grounds, proposed to dismiss the claim altogether. 

OpiIjion. 

* t 

The Court are of opinion that the necessity of borrowing money 
on the part of Jydoorga, is made out only as far as the costs of the 
former case, 927 rupees, and the sum borrowed of Ramkulun Sing, 
675 rupees, in all 1,602 rupees. The remainder [rupees 699] of 
the sum sued for, 2,301, is said by witnesses to have been'expended 
in paying her husband’s debt; but the amount of these debts is not 
established, nor is the fact sufficiently proved. It appears to us, 
therefore, that Jydoorga borrowed a larger sum than was required; 
the sale is therefore invalid, and the purchase money becomes a 
debt due from Jydoorga; but We consider the claim of plaintifip to 
be good against the defendants only £()r a portion of that debt, viz. 
1,602 rupees, or that portion of the debt incurred by Jydoorga 
under necessity, for > the benefit of the estate and for her own main- 
t'nance; and we decree accordingly for 1,602 rupees, with interest 
from the date of the -kawaleh, viz. 26th Phagoon 1237, which is 
also apparently the date of borrowing the money from the present 
plaintifi*. On further consideration Mr. Reid concurs in this order. 
The costs of the proportion decreed in favor of plaintiff, against the 
defendant. 
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The 17th February 1846. 
Present: 

C. 'TUCKER, 

Judge. 


Petition No. 993 op '1844. 


In the matter of the petition of Mr. Henry Newcomen, 61od in 
this Court on the 23cl November 1844, prayinji for tlie admission of 
a special appeal from the decision of Abdool Wulild Khan, princi¬ 
pal sudder ameen of xillah Moorslfedabad, under date the 29th 
August 1844, modifying that of Sheeb Chunder Mookurjee, acting 
sudd.er ameen of the same zillah, under date 29th December 1843, 
in the c.aso of petitioner, plaintiff^ versus Gopal Chund and Gopal 
Kishen Mookurjee &c., defendants. 

It is hereby certified that the said application is granted on the 
following grounds. 

The petitioner stated that he had employed the d(?fendant Gopal 
Chund as a gomashta, on the security of the other defendant Gopal 
Kishen Mookerjee. That Gopal Chund embezzled the sum of 
rupees 493-13, and gave an ikrar to pay the amount in fifteen days; 
b^it, failing to do so, he instituted a suit against liim and his surety 
Gopal Kisken Mookerjee. The acting sudder ameen gave a decree 
for plaintifi*—Gopal Kishen Mookerjee appealed, denying the execu¬ 
tion of the security bond. The principal sudder ameen exonerated 
him; but it is not clear on what grounds. He states as follows: 
This suit is brought for the recovery of a sum of money due on an 
.ikrar executed by Gopal Chund. Now Gopal Kishen Mookerjee 
was not security for the fulfilment of sucli ikrar on the part of 
Gopal Chund. Moreover, Gopal Kishen states that, on tlie date 
which the security bond bears, he was at Kampoora, (the security 
bond purporting to liave been executed at the plaintiff’s kotee Patee- 
kabaree,) and his witnesses corroborate this hjs statement. Hence, 
it is not clear whether the principal sudder ameen exonerates Gopal 
Kisken Mookeijee on the ground that he never executed any securi¬ 
ty bond at all; or whether, admitting the exeedtion of the security 
bcftid, be did not deem it applicable to the plaintiff’s demand. 

The case is therefore returned to the principal sudder ameen, who 
will je-admit it on his file, and, after such further enquiries as he 
mav deem requisite, will record distinctly and explicitly the grounds 
of iUB decision. 



( 49 ) 

The lifTn Febeuaey 1846, 

Pbesent; 

R. H. RATTRAY, 

Judge. 

CASE No. 75 OF 1845. 

Rcffular Appeal from '"a decree passed hy the Principal Sudder 
Ameen of Tit'hootf Niamut All Khan, December 1844. 

MEHUR CHUND RAEE, okandpather and guardiaW op 
AJOODHKEA RAEE,, Appellant, (Defendant,) 

(sheikh WULAIT ALT. SHEIKH WAHID ALT, MUSST. 
BHU MOUADUN, MUSST. NAOO BIBI, heirs op SHEIKH 
MOHUMMUD ALI and SUJAIT ALI, and Defendants, 
BUT DO NOT Appeal,) 

versus , , 

MUSST. SOOIIJA KOWUR, widow of BABOO OODA 

SlNGii, DEOEASKD, RESPONDENT, PLAINTIFF, 

Tliis suit was instituted by respniKlohtr,on the 12th of Atigust 
1842, to recover from tlie deferjdants the sum of Company’s rupees 
9,192, advanced on a lease of mouzahs Shabazpore and others; 
which lease was not enjoyed by respondent, and which advance was 
conse(|uentIy never satisfied. 

The decree apjiealed from is in substance as follows: 

‘ rhesc lands were first leased to Baboo Ooda Singh, by Mohum- 
mud Ali and Snjait Ali, on an advance by the former of rupees 
5,500. After this they (Molmminud Ali and Sujait Ali) received 
a further advance of 375 rupees, and executed a pottah tor the lands, 
.at a rent of 25 rupees per annum, and gave over possession. The 
pottah is dated Assin 16, 1244, Fuslee, and acknowledges the ad¬ 
vance of rupees 5,875. In consequence of the attachment of the 
lands, under Regulation II. of 1819, Ooda Singh was ousted, and the 
advance made lias never been satisfied. This is proved; but de¬ 
fendants deny both the receipt of what is stated to have been ad¬ 
vanced, and the execution of any pottah whatever: the whole is a 
fj’aud and forgery, they say. After the attachment and a new set¬ 
tlement by Government with the other defendants, Mehur Chund 
Race (the appellant) purchased the property from them; and pleads, 
as they do, that the pottah is a forgery. The plaintiff ( respondent) 
has established her claim by the production of documents and the 
parol evidence of witnesses cognisant of the facts (a full detail of 
which is given); a decree is therefore passed for the amount sued 
for, payable by the heirs of Mahummud Ali and Sujait Ali : -if not 
satisfied by tbein, the lands to be sold in execution of tlie judgment ^ 
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The petition of appeal is the echo of the answer to the plaint; 
and there was not, and is not, a single document or witness in sn])- 
port of either; while the claim of respondent is proved bv all the 
nsual deeds and proceedings Usually connected with such transac¬ 
tions, and the corroborating testimony of no less.than ten witnesses. 

I affirm the decree appe aled from, on the grounds on which it was 
passed by the lower donrt; witli costs payable by the appellant. 

The 23d Februaby 1846. 

Present: 

W. JACKSON, 

Oi'FG. Te^jporary Judge. 

CASE No. 47 1840« 


SpeciaL Appeal from the decision of the Judge of Midnapore. 

GOLUKCHUNDER, Appellant, (Defendant,) 

versus 

KEWULNURAIN PTJNTHEE, deceased, CHUNDRA DEB- 
BEA, AND MUDOOSOODUN PAL, (Plaintiffs) 

Respondents. 

Claim Rupees 1,297-11-0 on account of deposit. 

The . plaintiff, it appears from the papers of the case, had money 
deposited in the hands of Oolukchunder, a mahajun. From this 
deposit the Government revenue of plaintiff’s estate was to be paid 
into the collector’s treasury. In the defendant, Golukchuiider’s 
account several items appear of sums paid as revenue, which do not 
appear as so paidJn the collector’s accounts. The claim is brought 
for the amount of these sums, against the appellant Golukchunder, 
as well as against Junardhun, the moktar or agent, through wliom 
the payments are said to have been made, and against Punchanund 
Pot^ar and Muttromohun Pal, \yho are stated also to have been 
employed in the payments. 

The defendants assert that the money was paid into the collector- 
ate, and Golukchunder, the appellant, more particularly lays stress 
on the fact that it was not his business to take the dakhilchs but 
that of the moktar Junardhun. « 

^n the 22d August 1837, the principal suddor ameen gave a 
decree against Junardhun moktar and Punchanund Potedar only, 
exempting the other defendant. 

In appeal, the judge of zillah Midm^re, on the 7th March 1839, 
decreed against Golukchunder alone, and not against the other de¬ 
fendant. indnded in the principal sudder ameen’s di^ree. 
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A special appeal in this Court was admitted by. Mr. C. Tucker, 
under date the 28th December 1829, before the issue of Act Ilf. 
1843. The case therefore is to be tried on its general merits, not 
merely on the recorded grounds of admission of special appeal. 

On the 4th October 1841, Mr. Abercromby Dick recorded his 
opinion, that it is incumbent on plaiiitifi* in this case to prove that 
the money claimed was not paid into the collectorate as stated in 
the hat chittUi and that he consequently has had to pay the revenue 
twice over. Junardhun, riiookhtpr, stated that he paid 2500 rupees 
on account of revenue in 1242; the plaintiff files no proof that 
Golukchunder had authority to pay revenue into the collectorate 
on his account;—^Golukchunder, however, admits he was respon¬ 
sible for the money until it was tes^ted in the ccllcctorate, and should 
have proved that it was paid and tested, which he has failed to do; 
on these grounds he would dismiss the claim, with costs against 
each party; reserving to plaintiff the permission to sue Goluk¬ 
chunder and Junardhun again. 

On the 20th January 1842, Mr. J. Shaw recorded his opinion 
to the following effect. From the collector’s proceeding of 9th 
December 1835, it is sufficiently plain that the money sued for 
was never paid into the collectorate as asserted by the defendants: 
the defendant Junardhun had a general power of attorney (mok- 
tamaineh) from the plaintiffj to look after his case in the collec¬ 
torate, and to receive the moriey and pay it in: he received the 
money from Golukchunder and paid it>into the treasury. From the 
deposition of Junardhun before the magistrate, it appears that the 
money in question was sent to the collectorate and tested, and it is 
probable this .Junardhun with Muttroniohun Pal, a servant of 
Golukchunder, and Punchanund Dutt Potedar, have appropiiated 
tlie money. It is proved that Muttromohun with Junardhun took 
tlie money to the collectorate; and unless these two persons and 
Punchanund can produce dakhilehs, they are answerable for the 
amount Mr. Shaw proposed on tliese grounds to give a decree 
against Junardhun, Punchanund, and Muttromohun Pal. 


The case came on before me this-day. I concur in the judgment 
proposed by Mr. Shaw. There is no doubt that the plaintiff is 
entitled to receive the sum claimed, which has been charged against 
him as revenue paid, whereas it was not so paid; the absence of 
dakhilehs is sufficient proof of the non-payment; it remains only to 
determine from whom he is entitled to receive it; the money was 
actually sent by Golukchunder, but he had no authority to 
pay in the revenue, this authority was given to Junardhun dis¬ 
tinctly; Golukchunder was authorized to supply Junardhun 
with the money required to pay the plaintiff’s revenue; and the 
money is traced as far as Jnnardhun’s hands; Ido not therefore 
think Golukchunder liable* The decree to issue in the name of Mr. 
Shaw and myself.. 
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The 27th February 1846. 

Present; 

R. JH. RATTRAY, 

J UDGE. 

CASE No. 50 OF 1845. 

I 

Rcgiihr Appeal from a decision of the Judge of Tirhoot, David 
Pringle—passed December 31st 1844. 

MUHA RAJAH RO’WUR BASDEO SING’H, Appellant, 

(Plaintiff,) 

versus 

MUHA RAJAH KO’WUR KOODUR. SING’H BUHADUR, 
Respondent, (Defendant.) 

This, suit was instituted by appellant on the 22nd September 
1840, to recover from respondent a moiety of the ancestrel j)roperty, 
real and personal, of the late Muha Rajah Chulitur Singli; the 
estimated value stated at Company’s Rupees 24,46,958-1-18-2^. 

The annexed geix-'alogical table, introduced here to facilitate a 
ready comprehension of wliat immediately follows, exhibits the rela¬ 
tive position of the parties towards'each other, and those members 
of the family, whether livingKjr deceased, whose names appear on 
the proceedings. 

The decision appealed from, including a general exposition of the 
case before the courts, is to the following purport, generally in the 
words of the deciding judge : 

There is first to be determined (the judge observes) by what law 
in this case the succession is to be governed. The plaintiff (appel¬ 
lant) says by the Hindoo Law; tho defendant (respondent) by 
that of Koolachary or Family Usage. Next, whether a certain 
Heed, purporting to be that of Rajah Chuhtur Sing’h, was really 
his act; and, if so, whether good tor the succession, as therein pro¬ 
vided for, under the law that may be held applicable thereto. 

The plaintiff asserts his claim to succeed under the Hindoo Law, 
on the ground, first, that such has hitherto regulated the succession 
in this zemindaree; and, secondly, that no Family Usage, justify¬ 
ing a deviation from it, can be shewn ever to have e.Kisted. 

In support of the first, he urges, that the property has descended 
by inheritance, in regular succession, from Pirtab Sing’h, who adopt¬ 
ed Madho Sing’h; who, with the knowledge and consent of his 
four soti^ having made a partition of the estates, in which the targ¬ 
et share was obtained by Chuhtur ^Sing’h, father of plaintiff and 
defendant, went to Benares and there died; that this partition has 
been fipheld by the Provincial Court, in its judginent in the 
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suit of ‘Keerut Sing verms Chuhtur Singh;* that in Madh6 
Singh’s Deed, under which it took place, there is no men¬ 
tion of Koolachar, or Family Usage, as the authority fpr such 
disposition of the property; while thp* J3i/wusteh, given in the 
aforesaid suit, distinctly states, that occupancy was to be taken as ' 
consent—on which ground the claim of Keerut sing’h was dismissed. 

As respects the Family Usage, it is alleged, that Madho Sing’h, 
their grandfather, was the son of Eknath Thakur, >vho was no 
Rajah,—which title Pirtab*Sing’h only acquired on his adoption; 
that Ragho Sing’h’s title, if he* had it, only descended to his sons, 
and thus the chain was broken; wliilc! Koolachar demands, that one 
son shopld be preferred, in the same line, in unbroken succession, 
and not for one or two generations, only; that< Baboo Ram Sing’h 
inherited with Nuripdur Sing’ll, and likewise enjoyed the title of 
Rajah, as the admission of his siiunud for lukhiraj lands, by Madho 
Sing’h and eventually by the authorities, establishes; and that, by 
the Shastersf no father can make an unet^ual division of his pro¬ 
perty amongst his sons, such being ipso facto invalid. 

The defendant, in answer, rests his claim to retain the whole, on 
Koolachar, or Family Usage; alleging, that the Raj and doii^in 
appertaining thereto, have never been separated, but have devolved 
entire, on every succession, for fourteen generations, and that such 
custom is still in force; that this has been maintained for some 
generations past through a Deed* of Settlement, under which the 
Ituj and Estates have, on each occasioi^ been conveyed to the eldest 
son, suitable provision being made for the younger branches; that 
this is in strict accordance wdth tlie Mithila Shasters, in force in 
’i’irhout, as applicable to Koolachar, IJesachar, and Rajachai, or 
Family, Local, and Regal Usage ; that in case of there not being 
any son, it will devolve on the. next brother and his descendants in 
right line, according to ])rimogeinture; that Chuhtur Sing’h thus 
acquired the whole by a Deed executed by Madho Sing’h, certain 
pergunnahs, as stipulated, being assigned to the three younger 
brothers; that, in like manner, Chuhtur Sing’h, when going to 
Benares, conferred the whole on defendant, a jpergunnah being 
assigned for the maintenance of plaintiffj and notiheation duly made 
to the authorities; that the Government revenue of pergunnahs so 
assigned, was always paid through the eldest son, the parties 
holding them enjoyinfi; tlie profits; that Keerut Sing’h, with a 
view' to subvert this custom, sued his brother Chuhtur Sing’h, but 
his suit was dismissed^ that plaintiff has not stated-why Madho 
Sing’h did not share equally with Pirtab Sing^h during his life-time, 
nor accounted for Bishun Sing’h’s succeeding his father Ragho 
Sing'h, notw'ithstanding that the latter had five brothers; that the 
Raj and Estates have descended from Muhesh Thakur; that the 
assumption of the title of Rajah by Baboo Rain Sing’h would no 
more prove him entitled to it, than the same attempt by Keerut 
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Sinks’!); that Section 5, Regulation XL 1793, is no bar to Koola- 
char; and, that the Deed of Chuhtur Sing’h was made to give 
possession to defendant, while lie yet survived. 

The documentary evide'nce on the part of the plaintiff, consists 
for the most part, of the proceedings and instruments referred to in 
his plaint; namely, copies of the Deed of Madho Sing’h; of 
that of Chuhtur* Sing’li, now contested; of the application of de¬ 
fendant to tlie authorities; of his own objections lodged at the time; 
of a solitary sunnud given by Ram. Sirfg’h, and the proceedings 
of the Revenue Axithorities upholding the grant made by it, by a 
reWse of the villnges included in it A genealogical table i^ 
added, from the time of Pirtab Sing’h; precedents are cited; and, 
lastly, parol evidence is funiished,, to prove the physical incapacity 
of Chuhtur king’ll, at the time the .Deed, asserted to be his, is stated 
to have been executed. 

On the part of defendant are, documents to shew that Iveeriit 
Sing’h, in the genealogical table exhibited in his suit, did not style 
Baboo Ram Sing’h, Rajah; a letter from the Collector, and Govern- 
ment’s reply, shewing eucIi title to have been refused to Keerut 
Sing’h; the grunt of a Khilut to defendant on his marriage; the 
rep^ of Madho Sing’h in a suit referring to his ancestor Slehnet 
Thakur, and to the Family rule of succession for a hundred and 
sixteen years prior to his own time; a penvanna of the Council of 
Patna, in which certain lands are adjudged to be rent-free on the 
ground of a sunnud produced in the name of Nirput Thakur, 

{ >roving the same to have been a grant of the Nazims in 1103 Fus¬ 
ee, and to have been held successively by Ragho Sing’h, BIshun 
Sing’h, Nurindnr Sing’h, and Pirtab Sing’h; the authority of 
Government for conferring the title of Buhadur on defendant; pro¬ 
ceedings of the Revenue Authorities on the record of defendant’s 
name, and other proceedings of a previous date, refusing compliance 
with the application of Keerut Sing’h and Govind Sing’h that 
their names might be separately registered. Precedents are added, 
in support of a recognition of Koolachar; and, lastly, parol evidence 
to the circum-stances attending the execution and issue of the Deed 
of Chuhtur Sing’h, and the existence of the Family Usage. 

The above is a succinct account of the pleadings and evidence 
adduced in their support, as recorded in the.hnal proceeding of tlio 
lower court; the judge of which now proceeds, with reference to 
them, to consider the law which should regulate this succession, 
directly and contingently: the former, supposing the Deed (of 
Gbuhtnr Sing’ii) authentic; the latter, if it be pronounced other¬ 
wise. 

In my judgment (he says) the plaintiff has entirely failed to make 
good his claim to inherit under the Hindoo Law; and that for tiie 
following reasons: 
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The Deed of Mndbo Sing’h, on which it mainly, I might say, on- 
tirely rests, can only be construed as the act of one who holds at his 
own free will and disposal, that which he thus bestows. It runs 
thus: “ Maharaj Madoo Sing*h Bahadur, to Muharaj Ghuhtur 
Sing’h, Greeting: Whereas, 1 am now frequently attacked by ill¬ 
ness, and am about to proceed -to Benares for holy purposes. I 
hereby bestow the JRa/, Zemindai*ee, and Property in Sircar Tirhoot, 
with all my earthly possessions in money, and kind, Elephants, 
Horses, and the like, on you; all of which you will hold and possess; 
likewise whatever profits remain after payment of Government 
revenue, all sums realized as Malikana of separate villages, customs 
of zumeendaree, or from lands held by others, Nankar lands, and 
those appertaining to Lakhiraj lands, with all rights of zemindaree 
attached to Nizamut Muhals. Jagheers, and Altumgah, in the per- 
gunnahs of Sircar Tirhoot aforesaid. You will pay my just debts 
as liorein mentioned, aqd receive what is due to my estate, of which 
I have accordingly given notice to the several authorities. To the 
Muharaj Ko’wur Baboo Kcerut Sing’h I have assigned pergunnah 
Jubdoe, and to the two others, pergunnahs as specified; as a suitable 
maintenance; adding two Horses and an Elephant to each, who will 
enjoy all profits of the same, and pay to you the Government 
revenue, which you will pay into the Treasury with that of the 
Estate. You will shew all courtesy to eacli other; and they will 
pay you that respect due to the ^ajneet. Dated Jeyt, Soodee 13 th 
1214.’" 

Nor does the cases of * Keerut Sing’h versus Chulitur Sing’h’ 
affect this opinion; ns said in my judgment just pronounced in the 
case of Gunneish Dutt Sing’h. It was there admitted and held 
good, pro tantOi to set aside the claim asserted, to hold by any 
other Deed, the plaintiff declaring, as in this case, that it was & 
forgery. It is alleged, that there is here no mention of Koolachar; 
but could the instrument itself be interpreted otherwise than as 
giving effect to such rule ? Tlicre is, we have seen, a specific 
injunction to show the respect due to the Rcnneet. But, assuming 
the Deed to be one of partition, how can such unequal division be 
made to consist with the Hindoo Law, on which it is said to be 
founded ? It cannot be shewn that the name of a single individual 
’ has evei‘ been recorded in the collector’s register as a coparcener 
in this zemindaree; while it is proved by exhibits of the defendant 
Uiat the applications of Keerut Sing’h and Govind Sing’h, hold¬ 
ing under this very Deed, to have their names enroll^, were 
rejected. Nor can itl>e shewn that Madho Sing’h inherited along 
%yith his brother Pirtab Sins’H; a supposition barred by the plain¬ 
tiffs own admission of his adoption by him. In a solittuy instance 
it is endeavoured to be proved, by the exhibit of a sunnud of Ram 
Bing’h’s on which certain lands were held to be entitled to release, 
that he (Earn Sing’h) shared with Nurindor Sing’h; but this, it 
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will be seen, was because of those lands hoin^ so held previous to 
tlie Company’s Rule, a prescriptive title of itself sufficient to main*^ 
tain the party in possession ; but fjive it all the weight claimed for 
it, and it stands but an isolated fact to establish the operation of a 
law, said to have been in force in the family, for centuries. 

The plaintiff would date the origin of the family and the acqui¬ 
sition of the estales from the time of Nirput Thakur; but his 
witnesses plead ignorance of any one beyond Ragho Sing’h, tlie 
existence of whose five brothers they yet admit. 

It would be superfiuous to enter more particularly into their 
evidence on this head; it being in I'ealitv conclusive as to the , 
iniinemorial existence of Koolachar, as regulating the succession in 
the family without an^'^ reference to that furnished by defendant 
in support of it; of which (last) T need only instance the Deeds 
of Settlement, as produced, from Nirput Sing’h downwards, seven 
in number, supported as they are by the^ fact of possession in 
accordance witli them, as abundantly established, and the uniform 
simultaneous enjoyment of the Title,—the remarkable purwaimah 
above aliuded to in the exhibits, emanating from the Council at 
Patna,—with other documentary proof. As I consider the plaintiff 
has made out no case whatever to inherit by Hindoo Law, 1 need 
not liere further notice the evidence in sup})ort of defendant’s 
cause. 

I now, (the Judge continues) proceed to consider the second 
point, the authenticity of the Deed of Chuhtur Sing’h. It has been 
shewn that according to the Family Rule, if the Deed be authentic, 
it is good to establish the succession, and for all purposes declared 
in it; and though according to Hindoo Law, a writing is said to 
be merely used in memoriam rei^ and a written instrument not to 
be essential to the validity of any distribution of }>roperty, yet, 
under the provisions of liegulation XL of 17y3, the absence of 
such writing would in this case be fatal to the defendant’s plea. 

The plaintiff' alleges, tliat for a period of twelve days and up¬ 
wards previous to his death, Chuhtur Sing’h was in a state of 
bddily and mental incapacity. To establish this, there is brought 
the testimony of four witnesses, who state as asserted, to the letter; 
while they are compelled to admit, that though his state was 
hopele^ from the first, no steps were taken for his removal to the 
G^ges till in articulo mortist ■ the baladummeet or rattle in tlie 
throat, having commenced. They further admit, tiiat guilt was 
unquestionably incun*ed by his sons, who were throngliout present, 
by the omission to take such steps sppner. 

' Vfithout entering into the featur^ of the disease, or rather com- 
plica^tm of disordei’s, thus stated to have terminated his existence— 
on whielu m ^ opinion, medical evidence would have been im- 

S ortant->dt ia^ 1 consider, incredible, that for so long a period, the 
ec^iied shodd have been allowed to remain in this state without 



( 37 ) 


beinf; conveyed to the Ganges. The conclusion is, that the wit¬ 
nesses are undeserving of cretlit; and consequently no such mental 
or bodily incapacity is established, as would, on that ground, warrant 
the rejection of this Deed. The petition of the plaintiff to the 
collector on the 8th April, four days after Chuhtur SiHhg’h’s demise, 
contradicts it. In it, he states, that on the 4t^ Chuhtur Sing’h’s 
illness had terminated fatally, as they were proceeding with 
him to the Ganges; which they had been obliged to do so hurriedly, 
as merely to be able to,pirepjire an awning for the cot on which he 
lay, suspending it in the mdnner of a dhooKe. But, if for twelve 
days before in a dying state, whence arose the necessity for such 
unbecoming haste, in the case of an individual of the rank of 
Chuhtur Sing’ll? . * 

Nor, on the other hand, do •! credit the statement made by tho 
witnesses of the defendant, in ’regard to the circumstance of tlie 
deceased, at the time, suffering under no malady whatever; as con¬ 
tradicted by the Deed itself^ which expressly declares, that, enter¬ 
taining no hope of recovery, he is about to set out, for, Benares. 
That the Deed was drawn up in a hurr}’’, on a stamp of insufticient 
value, and not in sufficient time to be registered while Chuhtur Sing’h 
survived, would be no bar to its authenticity, w'ere sickness, as is 
tliere stated, the cause of his suddenly coming* to the determination 
of abandoning the world. That the execution of such Deed was 
contemplated at some future period, I cannot doubt; and this, an 
increase of his illness would readily aiccount for his anxiety to give 
speedy effect to. The 2,000 Rupees* stamp, stated to have been 

{ lurchased by his servants, on the day preceding his death, may 
lave been obtained with^a view to re-engross it, always supposing 
tho deceased to have been at the timo capable of executing itj 
which if lie had not been, he would never have been permitted thui 
long to remain without being removed to the Ganges, as proved by 
the alleged precipitancy with which it (his removal) was subse¬ 
quently attempted. That he would thus provide for the succession 
in conformity with immemorial usage, and with the recollection of 
tho anxiety undergone by himself^ in consequence of Keerut Sing’h’s 
attempt to overthrow such order of things, 1 cannot doubt. Unless 
therefore it w'cre established that sudden death had prevented his 
taking such precaution in his son’s behalf, I am of opinion that there 
exists, a priori^ the most violent presumption in favor of the authen¬ 
ticity of the Deed. 

Nmnerons witnesses have been examined, as will be seen, as to 
this point; nor will it be found that any such discrepancy exists in 
their statement of the minute circumstances attending its (the Deed’s) 
execution and publication, as renders it undeserving of credit. It 
is, as will be observed, mvtatis mutandis, a transcript of that of 
Madho Sing’h; while one draff sufficed, in like manner, for each of 
the other [inpers at the time drawn out. I must therefore be of 



( se ) 


opinion that this Deed was prepared, as stated, by the desire and 
under the immediate supervision of Chuhtur Sing h; though not 
perhaps so systematically as the witnesses make out, and certainly 
not \rhen the deceased Rajah was in the best possible health. 
OiWt the witnesses have in this deviated from the truth, 1 entertain 
no doubt; and canpnly account for it, in the face of the admission 
of. the deceased in the Deed itseli^ by the alarm created by the cir« 
comstance of the witnesses for the plaintiff having been taken down 
to Calcutta, immediately after Chulitnr Siqg’h’s death, and there 
sworn before a Magistrate to the facts tilleged to be connected with 
it; which led them to conceal \vhat the deceased himself admits,* 
and the absence of which would throw yet greater suspicion on the 
circumstance of the precipitancy observable in its preparation. I 
therefore uphold the Deed, and the succession of ^the defendant, as 
thus provided for; and dismiss the s/iit, with costs chargeable to the 
j^aintiff.* 

This is the decision,—with the facts, inferences, and opinions 
recorded In itj—the appeal against which is now before the Sadder 
Court On the same drte another decision was passed, by the 
same judge, in a separate case, in which the present respondent vras 
sued by Gunneish Dutt Sin^h, his cousin, for a similar partition of 
the Estate in his, the' cousin’s favor, as was claimed in the present 
instance by the brother. The result was the same: a detailed 
exposition of the case will be found elsewhere: but before proceed¬ 
ing farther in that under consederation, it is proper to premise, that 
the two cases were found to be so intimately connected and blended, 
as regards the evidence exhibited, that a simultaneous disposal of 
both was necessary; and that in any gcne|*al observations, or allu¬ 
sions in what follows, the proceedings in both cases are to be consi¬ 
dered as furnishing the data. Particular documents will of course 
be rderred to by their respective designations. 

■ As before, so now, the poin(» to be determined, are, by what 
law in the Case, the succession is to be determined—by the Shasturs, 
as urged by the appellant, or by Koolachar (or Family Usage) as 
claimed by the re^ondent; and whether a certain Deed, purporting to 
be that of Rajah Chuhtur Sing’h, was really so, and if so, whe^er 
good for the succession, as provided for by it, under the law which 
may be held applicable to it. . 

What was before maintained by the parties respectively, in regard 
to these points, is now repeated; the appellant impugning, seriatimt 
vr&j document and item of evidence of importance, filed by, or 
furnish^ on t^half of the respondent; and every deduction from 
these by the zillah judge; ana eveiy opinion set lorth by him as to 
the applicability and bearing of tne law and usage, by which ho 
professes to have been guided in the judgment he has arrived at 

r sbdl divtdo and arrange the matter to bo investigated some- 
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what differently frmft the order before followed^ and consider the 
case under three lieads; 

1st The Deeds, as regards their ex.ecntion. 

2nd. The Koolaehar^ or Family Usage, as proved, or othitt’wise, 
to have prevailed—independently of its legality "with reference to 
the Shasturs and the Law. r f 

3rd. The validity of the Inheritance and Succession of respon¬ 
dent, under the De^s in virtue of which he claims to hold, with 
Inference to the Usage, tHe Sliaslursy and the Law. 

The Deed of Madho Sing’h is the first touched upon by the zillah 
judge: which Deed, he observes, * can only be construed as the act 
of one Avho holds at his own free will and disposal that which he 
thus bestows.’ A translation of this Deed has already been given. 

Independently of this being invalid, because illegal, under any 
other view of it, it is declared by appellant, to be nothing more 
than a common Deed Partition, by the terms of which the here¬ 
ditary estate was disposed of, as shewn, by the occupant of the 
time; the larger portion bestowed upon the oldest «on ^Chuhtur 
Sing’h) having been so bestowed by consent of his younger bre¬ 
thren : KoolctchaTf he observes, is no where mentioned or alluded to 
in it; and liajneetj which (correctly written Rajneeti) signifies the 
Art of Government or Duty of a Prince, has'no positive meaning 
as there introduced; and, with the utmost latitude of expression 
and probable intention, can only be construed into a recorded assur¬ 
ance, on the part of the father, that no proper respect would be want¬ 
ing on that of the junior members of the family, towards him, whom, 
wirh reference both to age and station, they would look up to as con¬ 
stituted, by themselves, the head and representative of the family. 

I think, with the zillah judge, that the Deed in question must bd 
regarded as the act of one, who licld—or believed he held—at his 
own free will and disposal, that which he bestowed by it Whether 
he so held it, depends upon the law applicable to such freedom and 
competency as was presumed to exist: that will be considered in 
due course: all we have now to deal with, is the intention of the 
writer, and the true value and meaning of the instrument, tlie re¬ 
cord of such intention. The wording of the Deetl, is clear enough: 
it appropriates the estate; and, so far is not questioned. It is, says 
appellant, the Will of a great proprietor disposing of his property, 
as set forth, with the approval and consent of all concerned, 
amongst his sons, his .naturail and legal heirs; between whom, reci¬ 
procal courtesy, with a marked respect from the younger brethren 
towards their elder brother, is enjoined and anticipated. It is, savs 
respondent, the Deed of a Rajah, the Inheritor and Possessor of the 
domain he bequeaths, from a line of ancestry of many centuries, by 
the descent and succession through which, that rule has become 
established, which confers tlie privilege he exercises; nothing doubt- 
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jng tbat respect towards his successor, thus appointed, which, incte- 
pendontly of brotherly affoctioii, is clue to the rank and dignity 
which will invest him. However improperly, as regards its strict 
signification, the word Rajmtt may have been used, it were impos¬ 
sible, I think, on any reasonable ground, to dispute its total irrele¬ 
vancy if found to .oc^nr in a Deed of Partition executed by a com¬ 
mon land-proprieror. However perverted to imply mere superi¬ 
ority of age or fortune, it Inis the impress of nobility in it and upon 
it, W'hich cannot be efiaced, and which vvill not admit of its use or 
adoption towards any but a noble.* Of the asserted sanction or 
assent of the junior membei's of the family, to the execution of this 
Deed, there is no evidence whatever; and it only remains to be 
mentioned that an urzec from the jliajah (Madho Sing’h) to the dis¬ 
trict judge, the acknowledgment upon which bears date ‘ Juno 
27th 1807,’ intimates to that authority, that * he (the Rajah) being 
sick, is about to proceed to Benares, and that he hiis csonferred every 
thing on his eldest son Chuhtur Sing’h, with exception to three per- 
gunnahs (named) which arc to be enjoyed by his other three sons 
Tespectively.’* 

Without quoting what may be found on reference, it may be as 
well to advert here to the zillali judge’s remarks generally, upon 
tins document; and more particularly to where he observes, that 
exhibits on the part ol‘ respondent })rove that the rejected applica¬ 
tions of Keerut Sing’h and Govind Sing’h, to have their names 
enrolled as coparceners in jhe zemindareo or ancestrel estate, 
were founded upon it. This is true: but the authenticity, that is 
the execution of the Deed by Madho Sing’h, is not questioned by 
appellant; the utter illegality of it, under any other interpretation 
and circumstances than such as he has attached to it, is the only 
point contended for. Of that presently: meanwhile, this would a}>- 

S far to be the place to consider the authenticity of the impugned 
eed of his (Madho Sing’h’s) successor, Chuhtur Sing’h ; and, with 
it, such otlier Deeds of their predecessors, as have been laid (in the 
tuHf cases) before the Court. These, all in original, are as follows; 
filed under the designation of ‘ Dnstavees Rajgee’: 

1st The Deed of Muheenath Thakur, in mvor of Nirput Tha- 
kur, dated in 1098 Fuslec, in pur^rt thus: * To Baboo Nirput 
Sing’h, Greeting: Being sick and without hope of recovery, I am 
about to proceed to Benares. I therefore bestuw upon you the Bq/ of 
Tirhoot and pergunnah Dhurnipore (in Purneah)—every thing 
mt^veable and immoveable, with all proprietary benefits and privi¬ 
leges. Take it, and enjoy it! I adopt you.* 

^ 2i^. The Deed of Nirput Thakur, in favor of Maharajah 
Ragho Smg*h,,dated in 1108 Fuslee. * He is old, and becoming 
more and more infirm; and is desirpus of residing on the banks of 
tbe.Ga^ges: bestows upon him (Ra^o Sing’h) the Jiq; of Tirhoot, 
:;Dhurii(ipor&; to hold mid enjoy. To Baboos Sheonundun 
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Sing’h, Rughbnumlutt Sing% Nundnundun Sing’h, Kanwur SiAglt) 
and Thakur Sing’b, has given as a provision certain lands, as set 
forth in separate Deeds. -This bequest he (Ragho Sing’h) will 
confirm.’ 

3rd. The Deed of Muharajah Ragho Sing’h, in favor of Muha* 
rajah Bishun Sing’h, dated in 1146 F. To the ^me purport, with 
the omission of infirmity or other motive to the^execution, as the 
preceding,—with the requisite change of names. 

4tli. The Deed of Muharajah Bishun Sing’h, in favor of Mnha- 
rajah Nurindur Sing’h, dated* in 1150 F. ‘Is sick ; tljierefore, See.’ 
as before. ’ 

5th. The Deed of Maharajah Nurindur Sing’h, in favor of 
Maharajah Pirtab Sing’h, datceji in 1167 F/ ‘ Had, before, when 
sick, made over to^him (Pirtab Sing’h) the management of the Rt^ 
affairs: now, growing worse, edpfers upon him the Raj^ &c.* con¬ 
cluding with ‘ I have a(lopted you.’ 

6th. The Deed of Maharajah Pirtab Sing’h, in favor of Moha- 
rajah Madho Sing’h, dated Assar, Soodee 13th 1182 F. ‘Intdia 
micertainty of life at his advanced age, confers, fltc.’ Concludes 
with ‘ Having no son, I adopt you.* 

7th, The Deed of Maharajah Madho Sing’h, in favor of Maha¬ 
rajah Chuhtur Sing’h, dated in 1214 F. A translation of .this has 
.already been given by the zillah judge. 

8th, The Deed of Muharajak Chuhtur Sing’h, in favor of Maha¬ 
rajah lloodur Sing’h, dated Cheyt, Sqodee llth, 1246 F. 

All the above ai*e superscribed or marked with the FiWi, the 
usual emblem of sovereignty or high nobility; each differing in 
outline and the lines or characters composing it, from the rest. 
The writing and paper are worn and discolored, as might be 
supposed likely, witli reference to the dates resj»ectively. ^ 

Of these eight Deeds, the authenticity of the 6th and 8th only 
remains to be further noticed. The five first, appellant observes^ 
are of dates antecedent to English llnle, and nothing is on record 
or forthcoming, to test them, or upon which admission or rejection 
of them might be grounded: the 7th has (os regards the execution 
of it) been already disposed of. 

The 6th Deed, that of Pirtab Sing’h,' bears date as noted, ‘Assar, 
Soodee 13th 1182 F.*—corresponding with the 12th of July 1775, 
—on which date of course, if the instrument is what it is said to be, 
the testator was alive to execute it In the ziilah court, this was 
not contested; nor in ^the petition of appeal to this Court; nor in the 
subsequent pleadings. The appellant however appli^ for and 
obtained permbsiun, under Section 16, Regulation VI. of 17.93, to 
file certain pa}»r8, procured by him (by copy) from the Govern¬ 
ment Records, to shew, amonp^other tliiiigs, tnat, on the date of 
that Deed, Hrtab Sing’h'i^ not in existence; and that, conse- 
qaeadyy- the Deed most be a forg&y, a^ be rejected as such. 
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The following is a transcript of the document submitted *to estab¬ 
lish the fact: 

** Extract Proceedinsfs (Patna) of the 13th July 1775. Receiv¬ 
ed an Urzee from Roy Mohan Lall, renter of Sircar Tirhutt, 
X^resenting that Rajah Pirtab Sing’h, who had been a month ill 
wuh ulcerous sore(: on his neck and breast, expired the 9th instant, 
and requests a Perwannah may be written to his b;‘other Mhadun 
Sing’h desiring his attention to the collections. 

Agreed, that we reply to Roy Mohjan t-al, that we have received 
his Urzee advising us of the death of Pirtab Sing’h, Rajah of 
Tirhutt; that to prevent any interruption in the business of the 

collections of that Sircar, we have complied with 
^audootake care j-equest in'writing'to Mhadoo Sing’h to act 
rfihecolKi.™.. the room of his bother j that we &ect him 

to send us in a particular list of the' family of tiie deceased; that it 
is also necessary Mhadoo Sing’h should apply for a sunnud from 
the Presidency confirming him on the Jttajr, agreeable to a Regula¬ 
tion of the IToiiorable the Governor General and Council of Reve¬ 
nue, a copy of which we herewitli enclose him.” 

Signed by five members of the Patna Council, 

On the part of appellant, it is urged, that such a document, 
official and attested as it is, i.s fqtai to the character and value of 
that, the falsehood of which is conclusively shewn by it; and that 
the worthlessness of one do(^urnent being thus proved, is of itself 
sufficient to throw a doubt upon others, where direct evidence could 
not be obtained to test them. Respondent observes, that the ongi- 
nal communication of this person, Roy Mohun Lai, is not filc^; 
that the circumstance represented by him, was so on authority not 
stated, and which may have been common rumour; that the copy 
now submitted, was not taken from the original, but from a prior 
copy, not attested, entered on the records of the Patna Council, by 
whom not known; that, as evidence, such a paper is altogether 
inadmissible; that, however, if. admitted, he, respondent, claims 
the consideration of the Court to the whole of its contents, w^hich, 
in the first place, by the actual succession of Madho Sing’h to all 
whichtthe Deed of .Pirtab Sine’h had conferred, prove the validity 
of the Deed; and, then, that Pirtab Sing’h l]ad held, and in virtue 
of his own occupancy had bestowed .upon his heir and successor 
Madho Sing’h, the Bqj Estate; that this succession was not only 
regarded as a matter of course by the local Council, but that the 
liew Rajah was explicitly acknowledged as such, and instructed by 
them as to what it behoved him to do towards carrying into effect 
the and intention of his deceased brother. 

looncnr with the respondent; and* taking the document as a 
whole, consider it favorable rather than adverse to his plea. 
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Chuhtuf Sing’h’s Deed remains to be disposed of. The zillah 
judge has given so full and clear an exposition of the evidence 
bearing upon it, as to leave little of moment to be added on 
present revisal of that evidence. Adverting to the discrepancy 
between the avowal by the Deed itself, and the denial by the 
witnesses to its execution, of the malady of the Rajah, I think it 
proper to touch briefly on an evil, which pervades,^! believe I may 
safely say, every district, every court, and every occasion involving 
oral enquiry, throughout India, where fact is to be elicited by 
native testimony. When a few plain words, scarcely extending 
beyond yea or nay, would exhibit all that it might be the wish and 
interest of a deponent to establish, he will not,—he cannot— 
speak the * truth and nothing but the truth.’ • After being swoni, 
he will state his age^ say at thirty; he will then proceed to declare 
to transactions and' incidents, tn§ occurrence of which should, in 
every particular, be perfectly true; but it is absolutely necessary, 
in his opinion, that it should be confirmed by himself: It took 
place forty years before: how can he depose to it ? ^ He was present 
and saw it,’ is returned, with as much unconcern as i^it Wtere so; 
and when put in mind of his oath and his age, * He had forgotten; 
his father must have told him of it’ The recording Mohurrir wdll 
put all this to paper with as much unconcer^ as it was uttered; 
and not the slightest surprise will be expressed or felt by any . 
individual of the crowd that may ohance to be assembled, in the 
present instance I have no doubt whatever, of this being a fair 
sample of the fact. The Rajah was sjiffering under the malady 
alluded to by himself; but at the time deposed to, he was free from 
any paroxysm incapacitating him from performing what it is sworn 
he did iJcrform; and that,—without advertence to the possibility, 
not to say ju'obability, of the absence of any external evidence of 
inward derangement,—was sufficient for mainlining a freedom 
from all ailment I say, I have no doubt of this,—because the 
cross questioning applied to the witnesses, twelve in number, was 
extremely severe and searching, and yet no contradiction was 
obtained under it on any one point material lo the issue,—I 
believe I might have said, on any point y^atever; and some 
of these depositions were of a length to occupy the Court above 
two hours, each, in the perusal. An additional motive against 
the execution of such » deed at such a season, has been dis¬ 
covered by appellant in the unfavorable aspect of the planets; 
but as the plea was a_ vim voce one on the part of his counsel, 
is not on the record, and I might misrepresent it, I content myself 
with stating that the opposing counsel successfully repelled it. 

* There are no witnesses to the Deed itself,’ says appellant— 

‘ There are a doxen to shew it was executed,’ returns respondent. 

‘ The Registry was not applied-fov till after Ohuhtur Sing’h’s death’ 
—adds appellant—* If it had not been applied for at all, tlie Deed 
was none the worse,’ replies respondent. 
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I concur with the zillah judge, on the grounds before and now 
exhibited, that this Deed must be acknowledged to have been pre¬ 
pared by the desire and under the immediate supervision of Chuh- 
tur Sing’ll, and be admitted as such: whether Chuhtur Sing’h was 
legally competent to execute it, is another question. 

Much has been incidentally recorded on the subject of Koolaehar, 
or Family Usage, when treating of the fact of execution (of the 
Deeds submitted). If it be admitted that through a hundred and 
fifty years (a portion only of the time contended for) eight indivi¬ 
duals have successiv'ely inherited, each in virtue of a Will, or writ¬ 
ten Deed, on the part of his immediate predecessor, and that pre¬ 
decessor in every instance (but one, where a consin intervened, and’ 
became a son by adoption) the fatlijar or elder brother of the suc¬ 
ceeding heir,—much could not,’ ,one might suppose, be wanting to 
establish the fact of such succession luiving become a custom, or 
usage, in the family in which it had so long uninterruptedly prevail¬ 
ed. It would, further, seem probable at least, tliat, amidst the 
numbers whose interests would be involved and compromised in the 
observance«of such a rule, some would be found, who, were it not 
based on some understood and fixed principle, would come forward 
to dispute it, through any opening that might offer to oppose its 
continuance. But this does not appear to have occurred. In the 
• appended genealogical table, several of the Thakurs or Rajahs who 
held I he family honors and domain, will be found to have had two, 
or three, or even five brethren ; but there is no record nor tradition 
of any challenge of the right to the Guddee (to the Throne, so 
to speak) by ambition or avarice, or any lust after what could not 
be claimed or aspired to in the face of a usage,—upheld by family 
pride, reflected from the chief—tlie Rajah—upon every, the most 
distant member of the clan, of which he w'as the prinemy represen¬ 
tative. 

Great stress is laid by appellant, on a document executed by 
Rajah Ram Sing’h, tlic granclson of Nirput Thakur, and first cou¬ 
sin of the brothers. Rajahs Bishun Sing’h and Nurindur Sing’h; 
both of whom, in succession, held the Raj. This document is a 
copy of a sunnud dated in 1159 F. (1752) from ‘ Rajah Ram 
Sing’h, zemindar. Sircar Tirhoot,’ bestowing certain villages in 
that Sircar on one Raee Doolubh Ram. The villages are stated to 
be Chundora and others, in pergunnah Puohye. On the margin of 
the paper is a memorandum of its contents, which represents the 
grant to be to * Raj Bullub’h.^ There is no signature to the 
snnnad; but on a plain portion of it, is* noted * the place of the 
Fish.’ In the body of it, it is stated that the grant is for religious 
purposes (Mohutturan.) The Raj Buliub’h mentioned is explained, 
by another paper, to have been the son of Raeo Doolub’h Ram. A 
proceeding of the collector of Hrhoot)‘dated February 24th 1832, 
acknowledges this sunnud as good and valid for the protection of the 
Mohutturan lands mentioned in it, against the exaction of Govern- 
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ment revenue; ifecording incidentally that the of the lands 
was Rajah Madho Sing’h. In another proceeding of the collector, 
of April 8th 1833, on another religious grant by ‘ Rajah Ram 
SingV, the mdlilts are named from the time of Ram Sing’h to the 
date of the collector’s roobukaree, viz. Rajah Nurindur Sing’h, 
Rajah Pirtab Sing’h, Rajah Madho Sing’h. Ap extract from the 
* Kitdhminhaee^ oi 1209 P. shews, that in 1161 F. Baboo Ram 
Sing’h gave fifty-one beegahs of land, for religious purposes, in 
Mouzah Sunhor; of which land, in 1209 F. Rajah Madho Sing’h 
is tile recorded proprietor. ' 

Upon the above sunnud of 1159 F. is founded, as just said, with, 
much confidence, ‘one of the objections urged by appellant against the 
usage under which respondeift claims to inherit to the exclusion of 
his brethren. ‘If,^he argues, ‘ Rajah Ram Sing'h could thus alienate 
by his sunnud, lands acknowle<tged to be within the limits of tho 
Rnj Estate; which sunnud has been admitted by the Revenue 
Authorities a protection against all taxation; how can it be main¬ 
tained that the Estate was then vested in and enjoyed, whollv, 
by another member of the family? He (Ram Sing’h^ evidently 
owned and Iield his legal portion of the ancestrel inheritance, and 
did with it, independently, as Jiis pleasure prompted; and in title 
also, w'as on a par with the senior of his house,—that is, he was 
Rajah Ram Sing’h,—to which he had as well founded a right as 
any otJiers that assumed it.’ * 

Respondent observes, that ‘the assumption of the title of Rajah in 
the instance of Ram Sing’h, is no proof of any thing but such 
assumption ; that on occasion, as shewn, he styled himself, and 
others styled him, Bahoo; that, of the Raj Lands, he could confer a 
grant, for the period of his own life, from tho stipulated portion 
allotted to him for maintenance as a younger son or brother— 
nothing further; and that it is evident from the revenue records 
now submitted, that this very grant, as well as that of 1161 F. W'as, 
after his demise, altogether dependent for confirmation and continu¬ 
ance on the will and pleasure of each succeeding Rajah, who, in 
turn, became, as recorded, mdlik. The reluctance of a Hindoo to 
cancel a grant made in the name or cause of religion, needs no 
mention.’ 

It is admitted by appellant, that Ragho Sing’h (who, he asserts, 
was the first of the family, who bore the title of Rajah) was suc¬ 
ceeded by his son Rajah Bishun Sing’h ; Bishun Sing’h, by his 
brotlier Rajah. Nurindur Sing’h; and Nurindur Sing’h by his 
cousin—^adopted by him—Rajah Pirtab Sing’h. Now Ram Sing’ll 
was the son of Nundiiundun Sing’ll, a brother of Ragho Sing'Ji, and 
consequently his (Ragho Sing’h’s) nephew: how then could he in 
the admitted line of descent^ have been and have held, as is asserted ? 
It is clear, that he did not intervene as Rajah between Nurindur 
and Pirtab: the adoption of the latter by tlic ibriucr is sufiioiont to 
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shew this: and this adoption is not only not denied, but is pleaded 
by appellant, as, if it pre-existed, being of itself fatal to tho continu¬ 
ance of tile Koolachar ; inasmuch, as the individual adopted follows 
the usages of his own family,* not of that of which he becomes a 
member by adoption: forgetting apparently, that Nurindur Sing’h 
and Pirtab Sing’h were descended from the same common stock,— 
from Soobhunknr Thakoor, the son of Muheish Thakur, that is; 
and that Pirtab was the next heir, independently of any adoption. 
It is pretended that Ram Sing’h must have*Bhared the Raj (as such) 
jointly with Nurindnr. I mention this because it has been advanced; 
but there is no,evidence to support it; and being against the custom, 
both of the family and the country, it refutes itself. 

In the other suit (No. 95) is filed* an Extract from the Kitab- 
min/uie^f of 1198 F. (1791) which, as connected with this particular 
question, seems of importance. This extract sets forth, that ‘ Baboo 
Nundch Sing’h (identical with Nundnundun* Sing’h, the father of 
Ram Sing’h and son of Nirput Sing’h, according to a])pellant) ‘ the 
brother of Rajah Ragho Sing’h, had granted by a sunnud, 107 
beegahs of land, in MouzT.h Deheebhut, Pergunnah Hatee, for 
religious purposes, to Urjun Misr.’ In the last column of the paper, 
headed ‘ Milkeevtdar* (or proprietor) appears ‘ Rajah Madho 
Sing’h’—^at tliat time holding the Roj of Durbliunga. Now, it is 
eviclent, I think, from the bestower of this grant being designated as 
the brother of the then Rajah, that'the circumstance was in some 
■way deemed necessary to be mentioned; and from the present 
Rajah (of 1198 F. that is) being recorded as the proprietor, after 
three intervening successions, and pergunna Hatee being the Raj 
domain, the inference would appear clear and legitimate, that the 
land granted belonged to the Raj; that Baboo Nundeli Sing’h, as 
son of the late and brother of tho living Ra jah, had only a life 
interest and power in and over it; and that, therefore, at his death, 
that which had been alienated to the extent of his competency, 
reverted to the Rajah as general proprietor; the grant being o])on 
to rescission or confirmation, at the discretion of the latter. Being 
a religious grant, the confirmation of it was all but a matter of 
course; but the proprietary right still remained vested in the Rajah; 
and thus w'e find that right recorded, in 1198, to lie with Madho 
Sin^’h, then on the Guddee. Tlie names changed, I regard this as 
precisely the history of tho sunnud of Ram Sing’h, of 1159. Why 
in that instance the title of Rajah was assume by him, matters 
littH anti cannnot now be explained; but assuredly it was not from 
Kttf right arising from a distinct or coparcenary proprietary posses¬ 
sion oz any portion of the Raj Estate. 

Facts and circumstances connected with Keerut Sing’h, the undo 
of the parties to the suit, now come* to ‘be considered: and first 
the decision of the Provincial Court at Patna, bearing date 
June 224 1814, in a suit ‘ Baboo Keerut Sing*!! verms Rajah 
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Chuhtur Sing’h;* the former chiming a third—his portion 
under the law—of the ancestrel property of the family gene¬ 
rally, at the time in the lands of the latter, and held him 
us Rajah and sole heir. The claim, as already shewn in the 
present decision of the zillah judge, was dismissed, and the Rajah 
confirmed in his possession under the Will or Deed of Rajali 
Madho Sing’h, their father. In this suit, it was round, that Keerut 
Sing’h had accepted and held the lands allotted to him by his 
father as a maintenance (pcrgunnah .Tnbdee) under the deed which 
he subsequently disputed; and such acceptance and occupancy 
were declared by the pundits’ beionstha delivered in the case, to be 
tantamount to an acknowledgment of the validity of the Deed con¬ 
tested. The decision of the Provincial Court, was appealed to the 
Sudder Court; but the appeal wfis withdrawn, under a haznameh 
(or Deed of Revocation) filed by Keerut Sing’ll,—in consequence, 
says appellant, of a compromise between him and his brother 
Chuhtur Sing’ll; the latter agreeing to withdraw a counter prose¬ 
cution on the former’s waiving all claim to his portion of the Raj 
Estate. Now, there is no proof of any prosecution OI^ the part of 
Chuhtur Sing’h, nor any mention of or allusion to any—and of 
course none to any compromise of any—in Keerut Siiig’h’s hazmi- 
mch, or the Sudder Court’s proceeding disposing of it; and the 
document produced by appellant as the haznameh of Clmhtur 
Sing’h, bears date upwards o£ a month later than the other, and 
relates to a distinct matter—a questionable gift by tlie Ranee of 
Rajah Nurindur Sing’ll, confirmed by Cliuhtur Sing’h, wdio by this 
instrument disclaims all interference with it. There is no neces¬ 
sary, nor apparent connexion between the two; and were there, it 
does not follow, that, because Chuhtur Sing’h confirmed a gift 
made by the wife of bis and his brother’s benefactor, Nurindur 
Sing’h,—that, therefore, the act involved a bribe to induce a reci¬ 
procal advantage. There is motive sufficient to be discovered, 
setting aside a possible impulse of generosity and kindly feeling 
towards his brother, in the cessation of a vexatious, and doubtless 
expensive law-suit, by which he had long been harassed; witliout 
resorting to the imputation pretended, of which there is no evidence 
whatever but by a forced implication. 

I dismiss Keerut Sing’h with a brief reference to a petition pre¬ 
sented in the zillah 6oart in the year 1828. It is from Rajah 
Clmhtur Sing’ll, complaining against him (Keerut Sing’h) for, 
amongst other grievances, assuming the title of Rajahs when only 
by right and position, a Baboo; and setting forth the dustoor- 
khandant or Family Usage, under which the eldest son only, was 
Rajah, &c. With this petition are filed certain papers exhibiting 
the result of enquiries into Keerut Sing’h’s conduct and pretensions; 
and one of tliese is a letter fVoni the then Collector of Tirhoot to the 
Secretary to the Board of Revenue, in which he (Keerut Sing’h) is 



( 68 ) 


represented as possessing no right wliatever that nn'glit interfere 
with those, which are distinct and independent, of the Rajah of 
Durbhnnga. It states him (Koeriit Sing’h) to have property of 
his own, privately purclia'scd, besides tlio provision settled upon 
him by his father (Rajah Madho Sing’h); to be of very indilferent 
character; apparc^itly imbecile, and under the influence of others; 
and to have an unaccountable enmity to his brother, Ohuhtur 
Sing’h. A ctnmiiunication from Government, of the 13th Feb¬ 
ruary 1829, intimates the rejection, fonnefed on the reports furnished 
by the Hoard of Revenue, the Zilli^ii Judge and the Collector, of 
Kecrut Sing’h’s claim—to a Khilat ajid the Title of Rajah. 

I proceed to the examination of what has been advanced against—' 
to use the words of tlie zillah judge—the renmrkulde Purwannah 
(a copy c»f which is filed) emanating from the Oopncil at Patna; by 
which certain laiuls are adjudged tp be rent-free on the ground of 
a smmudy produced, iu the name of Nirput Thakur, proving the 
same to be a grant by the Nazinl in 1103 F. (1696) and to have 
been held successively by Rajahs Ragho Sing’h, BIshun Sing’ll, 

. Nnrinditr Sing’h and Pirtab Sing’h. The Purwannah is dated 
May 5tli 1774, and relates to a village called Soodlian; which the 
Council intimate to the Amils, is to be considered rent-free and as 
belonging to the Raj^ The appellant had pleaded that it belonged 
equally to all the brothers (sons of Nirput) though recorded in the 
name of Ragiio only. There was no proof of this, nor of the docu¬ 
ment having been other than it professed to be; but since the 
admission of this appeal, he has obtained and filed (under the Court’s 
sanction) extracts from the records of the day, to shew that such a 
purwannah never issued from the Patna Council; and that conse¬ 
quently, the pretended one, submitted by respondent, must be a 
forger3^ 

The first evidence to this, is the negative one of the absence of 
any mention of snch issue in the Index to the ‘ Consultation 
Proceedings’ of the Patna Council, for the month of May 1774. 
The extract now filed, is said by appellant’s vakeels, to con¬ 
tain the whole of the Council issues for the month of May 1774, 
as recorded in tlie general index lodged in tlio Secretary’s Office; 
and, as stated by them, the issue of this Purwannah, does not appear. 
The respondent is not here ; and his vakeels observe, that tluiugh 
there may be more than one honest cause as^gnable for this omis¬ 
sion, they can hardly be expected to explain it; but, they add, 
admitting the extract to be faithful, and perieiit as including all the 
shewn issues for May; still, there is no proof either of non-issue or of 
forgj^y; all that is established, is the absence of the record of the 
fact, in the copy produced: the genuineness or correctness of the 
index itself, the work of course of an _ office clerk, they have no 
means of testing. ‘ It bears no rdbofd of any original seal or 
signatore,’ appellant remarks ; and two copies of proceedings are 
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submitted, in proof of both being usual with the Council. This is 
a mistake: the seal is given, in respondent’s copy, by, as usual,'a 
pen circle with the inscription within ; and the absence of the English 
signature is accounted for, by the fact, as shewn, of the Persian 
copy having been furnished by a native, one Torul Mul; whoso 
ignorance of the language may be taken to Recount for his not‘ 
atlding what he could neither read, write, nor comprehend. If he. 
took the copy from the record book, too, it is more than probable 
that the repetition of the SHrne occurring signatures was not observ¬ 
ed ; more particularly where the documents were in one, the Per¬ 
sian, language and character, and the signatures always in another, 
in English. Lastly, a proceeding of the Special Commissioner of 
Bchar and Benares, was cited as furnishing conclusive evidence of 
the. Purwannah bepig tho forgery it was declared to be. This pro¬ 
ceeding, bearing date Tuly 3ist 1841, shews, that the village of 
Soodhan had been, in 1838, the subject of enquiry by the Deputy 
Collector, in regard to its liability to assessment; and that the 
then Rajah (Chuhtur Sing’h) claimed exemption under this Pur¬ 
wannah, which claim was rejected, because, such o:Semption was 
beyond the competency of those who had allowed it, (assuming the 
original to be what the copy indicated,) inasmuch, as their powers 
were limited by Section 3, Rognlation XIX. 1,793, to estates not 
exceeding 100 Rupees of revenue, whilst Soodhan had a jumma 
attached to it of Rupees 129^12. Now, the Purwannah itself is 
tiot the authority for the fact of this asserted jumma; nor is there 
anj’’ thing to substantiate the assumj>tion of its existence at the 
period at which it (the Purwannali) is dated; whatever after changes, 
or fiscal experiments, may have induced, connected with the village. 
It is not probable that the Patna Council would thus overstep their 
competency; and I have no dtiubt whatever of the reasoning and 
inferences of the Deputy Collector being entirely erronerms. But 
allowing all to be as supposed by that functionary, there is nothing 
upon which an imputation of forgery might be grounded. Invalid, 
as beyond what the law vested those with, from whom it issued, it 
may or may not have been ; and its value as evidence would be, as 
it was with the Deputy Collector, according to the estimate of the 
presiding authority in the case: in the pre.'sent instance, it may ha 
rejected, and the advantage anticipated from it, be denied; so far, 
it were a valuable evidence lost to him who relied upon its support; 
but it would in no way aftect aught else, which would be weighed 
independently of it, , But when it becomes a forgery, an effect is 
immediately brought into general operation: every thing with 
which it stands connected, is looked upon with suspicion; and false¬ 
hood and fubricatien are seen in every stage or the proceedings. 
1 do not think the validity and value of this document liave been 
Successfully impugned by w'hat has now been adduced against its 
Issue,—good or not good as It may have been deemed, os a shield 
against the assessment of the lands of Soodhaiil. 
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There are’ a great many papers filed by respondent, of more or 
loss consequence, to shew, that the Koolachary or Family Usage, 
was not merely of partial notoriety and acknowledgment with the 
local community and public'fanctionaries, but that it was recognis¬ 
ed and made the subject of notice and complimentary courtesy on 
the part of the povernmeiit A purwannah from the Governor 
General of the 21st May 1824, confers a Khilut on Rajah Roodur 
Sing’h (respondent) on the occasion of his marriage; and in another 
of the 12th October 1840, the same individual is addressed, by the 
same high authority, as ‘ Muharajadi Roodur Sing’h,' with the 
honorable addition of ‘ Buhadhr.’ All this, is no proofs either of 
Family Usage, or of its legality, if such prevailed, observes appel-' 
lant. It is not proof of either 1 ^dmit: but it afibrds collateral 
evidence that what appellant represents as usurped and maintained 
in the face of law and custom, was locally regarded with deference 
and respect, and was acknowledged on tnore than one occasion 
(and others might be instanced) by the Supreme Rulers of the 
Empire, as entitled to an open expression of good will and con- 
sideratiofi. ' 

With what has been recorded by the zillah judge, I think 
enough has been exhibited, to leave no reasonable doubt of the 
execution of the Deeds necessary to a succession to the Guddee 
and Raj Domain, by a Rajah of Diirbhunga, so called to the inhe¬ 
ritance ; and as little, of the KoSlachar, or Family Usage, war¬ 
ranting the nomination and bequest, through the instrumentality of 
Deeds so executed. But the Deeds having been dulv executed, 
and the Family Usage established, avail nothing, if the law is 
proved to have been infringed : and this remains to be determined. 

The appellant has cited a vast mass of authority in proof of the 
illegality of respondent’s succession to the Estate—the title he is 
apparently welcome to; and pleads, that no length of time can 
render legal, in Hklithila, within the limits of w hicli the property 
lies, what the Shasturs current in and applicable to tliat part of the 
country, and judicial precedents founded upon them, alike oppose 
and disallow. 

The authorities referred to, are as follows; the italics and paren¬ 
theses, are in the original: 

1st. Macnaghten on Hindoo Law,—vol. I. pp. 7G-77. This 
is to shew, tliat if Koolachar had previously obtained, the adoption 
(Kurta-pootur) of Pirtab Sing’h by Nurindur Sing’h broke the 
chain of descent, and thereby cancelled the Usage before prevail¬ 
ing. * He (the individual adopted) as well as his issue, continues, 
after the adoption, to be considered a member of^ his natural family, 
and he takes the inheritance both of his own family and tliat of his 
adopting father.*—* This relation of KritHma son extends to the con¬ 
tracting parties only; and the son so adopted will not be consider¬ 
ed the grandson of the adopting father’s father, nor will the son of 
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the adopted be considered the grandson of his adopting father. 
does not inherit collaterally.' 

The inapplicability of this, in the present case, the adopter and 
adopted having been of the same family,' and the latter heir at law 
independently of adoption, has been already adverted to. As 
quoted, however, it has been deemed propdr to introduce it. 

2d. Same authority, vol. I. pp. 44, 46. ‘ The law of Benares, 
on the other hand, prohibits any unequal distribution by the father 
of ancestrel property of whatever description, as well as of immove> 
able property acquired by Wmself At a distribution of his own 
personal acquisitions even, he cannof, according to the same law, 
reserve more than two shares for himself; and as the maxim of 
factum valf t does not apply in that;, school, any*unequal distribution 
of real property mu^t be considered as not only sinful but illegal, &c.* 
3d. Colebrooko’s translation of the Mitac&karay p. 264, ver. 4- 
5. * True, tliis unequal partition is found in the sacred ordinances; 

but it must not be practised, because it is abhorred by the world; 
since that is forbidden by the maxim “ Practise not that which is 
legal, but is abhorred by the world, for it secures not celestinl bliss; 
as the practise (of offering bulls) is shunned, on account of popular 
prejudice, notwithstanding the injunction “ Offer to a venerable 
priest a bull or a large goat,” and as the slaying of a cow is for the 
same reason disused, notwithstanding the precept “ Slay a barren 
cow as a victim consecrated to jVIitba and Varuna.” It is 
expressly declared, “ As the duty of aq appointment (to raise up 
seed to another) and as the slaying of a cow for victim, are disused, 
so is partition with deductions (in favor of elder brothers.)” ' 

4th. Colebrooke’s translation of the Dayahhagat p. 26. v. 27. 

* Accordingly since persons of the present day, (wrho are younger 
brothers,) entertain not great veneration (for their elders,) equal 
distribution is alone seen in the world; as also, because eider 
brothers deserving of deducted allotments arc now rare.’ 

5th. Sir William Jones’s translation of Menu, cli. 1, p. 14, 
V. 108, and ch. 8, p. 194, v. 41, 46. * Immemorial custom is 

transcendent law, approved in the sacred scripture, and the codes 
of divine legislators: let every man therefore, of the three principal 
classes, who has a due reverence for the supreme spirit which dwells 
ia him, diligently and oonstantly observe immemorial custom.’—* A 
king who knows the revealed law must enquire into the pai'ticu 
lar laws of classes, the laws or usages of districts, the cUvStoms of 
traders, and the rules ,of certain families, and establish their pecu¬ 
liar l&wA, li' they be not repugnant to the law of God.* —* What has 
been practised by good men and by virtuous Brahmens, if it be 
not inconsistent with the legal customs of provinces or districts, of 
classes and families, let him establish.* 

6th. Sir Thomas Strange on Hiiuln Law,—Vol. 1. pp. 15, and 
255-6. * Bat between the Hindu and our own law, there is, in 
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respect to property, this material difference; that whereas, wliile, by 
ours, hind tVescends to the heir at law, the personal goods of a 
deceased vest in executors or administrators, distributable among the 
next of kin;—by the Hindu law, real and personal are alike de¬ 
scendible to the same persons, and subject to the same incumbrances^ 
But though real and personal property so far class together, and 
are not distinguisliable, great importance is attached by it to land, 
in which in particular, the sons are considered as possessing a special 
interest; having, with their fatlier, by birth, according to the doc¬ 
trine of Mitacshara, prevalent in the^Peninsula, and north of India, 
so far a co-ordinate right in that part of it, which is ancestrel, that, 
if he thinks proper to come to a partition in his life time, he must 
divide as directed .by law; that is, give them and himself equal 
shares: nor is it in his power tb aliene any considerable portion of 
it without their concurrence. It is according to the doctrines of 
this school, like dignities with us, inherent in the blood; and there¬ 
fore, so far as regards the interest of parceners, unalienable.’—* The 
practice however subsists; and being, with reference to the indivi¬ 
duals ooncerned, essentially vicious, it remains open to examination; 
and one thing seems plain, that in affirming it, courts must have a 
resting place somewhere. Neither in the English nor in the Hindu 
law can they find any. The latter, as in force to the Southward, 
repudiates every idea of the kind in the form and extent to which 
it has been attempted to carry it ;«and, for the English, it is exclud¬ 
ed by our charters, wherever the inheritance of the natioe is 
concerned. Can then the right of a Hindu, to dispose of his 
property by will at Madras, be referred to evstom ? Custom is a 
branch of Hindu, as it is of our own law. “ Immemorial custom 
(says Menu) is transcendent law.” But how does he define it ? by 
“ good usages, long established.” And what are good usages for 
this purpose?—“ practices not inconsistent with the legal customs of 
the country.” Can the practice in question be considered, for the 
Hindus, as a good usage long established 9 Originating in corrup¬ 
tion, its establishment is as yesterday; and it violates their most 
important institutions, as well as our own charters. Should it 
nevertheless be contended, that, within the limits of the King’s 
Courts at Madras, the Hindu must now acquiesce in the exercise of 
the power in question, bound by the practice that has obtained, the 
difficulty will be to define it;—to declare tlie extent of the obliga¬ 
tion, and to settle by what law the details of such power are to be 
governed.’ 

7tb. Borradaile’s translation of the Vyumhara MuyookliUt 
p. 56, sec. 11. ^ And this partition by deduction, is not respected 

in the Kuli (or present) age, for it is one of the things expressly set 
aside in the present age.’ 

8th* Sir Francis Macnaghteni on'Hindu Law, p. 318. * He 
prqceeds’— Mr, Calebrooke, that is-—“ Upon the principle which I 
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have stated, a Hindoo in Bengal, may leave by Will, all Ms wm 
acquisitims; but is restricted, if he have sons, from distributing 
ancestrel property according to Ms own pleasure. In countries in 
which the doctrines of the Mitacshara prevail, he is restrained from 
giving away immoveahhst and from making any other partition of 
his possessions among his male descendants, but such as the law 
has sanctioned; consequently on the principle before explained, he 
would be restricted from distributing immoveables in a mode not 
sanctioned by law, but may dispose of moveables, of which the law 
permits him to make gifts on Account of affection; not however to 
the amount of the whole property. If there be no sons or male de¬ 
scendants, and the property be not shared by a co-heir, the whole of 
his possessions, being his separate, and distinct property, may be 
disposed of by Will as he pleases.” ’ 

^h. Harington’s Analysis, Vol. 1. pp. 195-6. ‘It was therefore 
enacted by Regulation XL 1793, that after the Ist July 1794, “if 
any zemindar, independent talookdar, or other actual proprietor of 
land, shall die without a Will, or without having declared by a 
writing, or verbally, to whom and in what manner* his* or her 
landed property is to devolve, after his or her demise, and 
shall leave two or more heirs who by the Mahomedan or Hindu 
law (according as the parties may be of the feyrraer or latter per¬ 
suasion ) may be respectively entitled to succeed to a portion of 
the landed property of the deceased, such persons shall succeed to 
the shares to which they may be so enritled.” 

‘ Provision was at the same time made, by the above regulation, 
for allowing two or more persons, succeeding to an estate, either 
to hold it joint and undivided, under a common manager; or to 
obtain a division and sejmrate possession of their respective shares, 
under the rules prescribed for the division of estates, paying re¬ 
venue to Government, in Regulation XXV. 1793. It was fur¬ 
ther provided, that nothing contained in Regulation XI. 1793, 
should be construed to entitle any person to the share of an estate 
held entire by any individual, or that might devolve entire to any 
individual prior to the 1st July 1794, under the custom for the 
future abolition of which that regulation was enacted; “ Nor to 
prohibit any actual proprietor of land bequeathing or transferring 
by Will, or by declaration in writing, or verbally, either prior or 
subsequent to the 1st July 1794, his or her landed estate entire 
to his or her eldest son, or next heir, or other son or heir^ in ex¬ 
clusion to all other sons or heirs, or to any person or persons, or to 
two or more of his or her heirs, in exclusion of all other persons 
or heirs, in the proportions, and to be held in the manner which 
such proprietor may think proper; provided that the bequest or 
transier be not repugnant to any regulations that have been or 
may be passed by the Govertiof Genei^ in Council, or contrary to 
the Hindu or Mahomedan Law; and that the bequest or transf^, 
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whether made by will, or other writing, or verbally, be d.atlienti- 
Gated by, or made before, such witnesses and in such manner, as 
those laws and regulations respectively do or may require.” ’ 

10th. Ste[)hen’s Commentaries on the Laws of England, Vol. 
L p 59. * Lastly, it is to be understood that no custom can prevail 

against an express act of parliament.’ 

lull. Colebrooke’s Digest of the Laws and Regulations, Vol. III. 
pp. 5, 64, 103. * In all suits regarding succession, inheritance, 

marriage, and caste, and other religious Usages, or institutions, the 
laws of the Koran with respect to Mdhomedans, and of the Shaster 
with respect to Gentoos, shall he invariably adhered to; and on all 
such occasions the Moulavies or Pundits shall respectively attend to 
expound the law.’—‘‘But that in cases of succession to ZemindarieSf 
Talookdaries and Chotodraies, the J.udge do alsor ascertain wdietlier 
they have been regulated by any general usage of the Perguimali, 
where the disputed land is situated, or by any particular usage of 
the family suing, and do consider in his decision the weight due to 
the evidence on this head.’ 

Tills fe a Strong array of legal authority: emanating too, for the 
most part, from the fountain-head of what it is believed no human 
legislation can contravene, no worldly enactment supersede. It 
will meet with all ^ue attention presently. Meanwhile proofs arc 
added, of its paramount influence in judicial proceedings, as shewn 
in cases determined in this very Court. 

The first of these, and the only one I shall exliibit in detail— 
selected on account of the apparent value placed upon the opinions 
delivered in it—is to be found in Macnaghten’s Reports, Vol. II. p. 
74. ‘.Sham Sing’h v. Musst. Urnraotee.’ The suit was instituted 
in the zillah court of Bhagulpore. The plaintifl', as joint heir, 
claimed a half share of certain lands, which defendant opposed, on 
the score of the original proprietor (plaintifPs paternal grandfather) 
having in 1182 F. a short time before his death, made a gift of the 
whole of his estate to his eldest son, her husband, with a stipulation 
of a pecuniary provision for the younger son, plaintiff’s father. She 
further pleaded, that, in the year following the gift, her husband 
took possession of the estate, which he continued to enjoy as sole 
proprietor until 1210 F. the date of his decease, previous to which 
ne bequeathed the estate to his eldest son, a minor, and provided 
.jfor the management of it by the defendant during his minority; 
that th^ plaintiff’s father had never enjoyed any share of the estate 
in partnership with her late husband; and that the plaintiff had, 
consequently no right to the portion claimed by him. 

' 'Oie Pundit of the zillah court, when called upon to expound 
the'Jaw ai^licable to the case, declared the gift by a father of the 
whole of an ancestrel immoveable estate to one of his sons, to the 
exclusion of another (in the absencte bf natural or incurred dis¬ 
qualifying defect on the part of the latter, ) to be illegal, and that 
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both were entUled to equal participation. Upon this, and the 
evidence to certain land-purchases by the defendant’s husband,' 
from the family funds, the naif share claimed by the plaintiff, was 
decreed to him. 

On appeal to the provincial court, the Pandit of that court 
declared tW |;ift to the defendant’s husband to be valid: a jad|;- 
inent* was passed accordingly, reversing the zillah decree, and 
awarding maintenance only to the plaintiff, from the defendant. 

On a further appeal, to the Sudder Court, it appearing that .the 
estate, to the half of which the plaintiff laid claim, had been gene¬ 
rally considered as situate in the proVince of Mitbila and the parties 
themselves having, in answer to a question put by the Court, 
admitted that their religious cerejnonies connected with funeral and 
marriage, and other observances, ’ were governed by the Mithila 
ShasturSi tlie opinions of the law officers of the Sudder Court, of the 
provincial court of Patna, and of the zillah court of Tirhoot, were 
required, as to the legality or otherwise (according to .the Mithila 
Shasturs) of the alleged gift by the plaintiff’s grandfather to the 
defendant’s husband (plaintiff’s uncle). The Pundits •of die zillah 
and provincial courts differed in opinion with regard to the law 
in tlie case; such gift being pronounced invalid by the former and 
valid by the latter. The Pundits of the Sudi^er Court being called 
upon to state under the Hindoo law, as current in Mithila, 1st, 
Whether the gift pleaded by the defendant was valid, 2ndly, 
Whether such gift would be completq without seizin being given 
during the life time of the donor? expressed their opinion as 
follows: 

1st. * If a Hindu possessing immoveable ancestrel property, some 
time previous to his deatli, express himself to this effect in talking of 
hi^ eldest son, “ He will become sole proprietor on my death, and ray 
younger son be provided by him with a suitable maintenance,” the 
gift cannot take place, from the omission of the word dan (donation) 
in the expression; which, both according to the Shaaturs and .the 
current practice of the country, is essential to complete the gift. 
Further, supposing the word dan to have been expressed in the 
above sentence, still, the giff; cannot be considered valid; because 
a father and a son possess an equal right in ancestrel immoveable 
property, and consequently, the younger brother’s right is establish¬ 
ed and the estate becomes joint property, the gift of which is illegal; 
and a verbal gift, under any circumstances, of immoveable property, 
unless supported by g hibban&tneht is invalid.’ Eight authorities are 
(pioted in support of this opinioin 

2nd. * Supposing the donor to have made a gift of the above 
mentioned pnqierty, but not to have given the donee seizin during 
his life time, the verbal gift is invalid; because the donee has never 
been in possession of it.’ Tliree authorities are quoted in support 
of this. 
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In conformity to the above exposition of the Hindu law, final 
judgment was passed by the Sudder Court, affirming the decree of 
the ziUah judge, and reversing that of the provincial court. 

Now, I gather, from the questions put to, and the answers return¬ 
ed by the Pundits of the ouddor Court, in this case, that the gift 
contested and disallowed, was made verbally, without any subse¬ 
quent, confirmatory, written instrument; and that no possession of 
such verbal gift, was conferred by the donor. With reference to 
these omissions, in connexion with the general law of the Shastnrs 
against unequal partition, the decision was evidently passed. But 
the ground upon which the present claim of the respondent is based, 
is the Will, held by him, of his predecessor, his father, executed 
according to precedenlf, and in continuance of the Family Usage of 
many generations;—wliicli Usage the same law, that upholds equa¬ 
lity of partition, admits as a legal exception to what itself ordains. 
There is no mention in the case quoted, of Koolackar, or Family 
Usage under any designation; and consequently no bearing in it 
upon the point now at issue. 

The "^amt observation applies to the other cases cited by appel¬ 
lant: not one of them involves the question to be determined: all 
that is established by them, taken separately or as a whole, is, the 
existence of the gener^il prohibitoiy law, divested of those attendant 
circumstances, which occasionally present themselves, and are allow¬ 
ed to neutralize, or qualify, its general intent and operation. I do 
not therefore enter into any dqtail of these; but return to an exami¬ 
nation of what has been advanced in regard to the law itself—of 
which these decisions were the fruits. 

Eleven authorities (the same recurring in one or two instances) 
are brought forwanl as evidence, against the legality of respon¬ 
dent’s possession. I shall, for the sake of ready reference, consider 
them consecutively, agreeably to the numerical arrangement before 
pbserved: 

1. This, the first, has already been disposed of; but it may be 
as well to mention, that the fact is not fairly put forth by appellant; 
inasmuch, as there is no evidence to shew, what is denied, that the 
snccession of Pirtab Sing’h was the immediate eftect of his adoption, 
the legal results of which, appellant professes to exhibit. 

2. 3. 4. 5. Of these, evidences of the universality of the interdic¬ 
tory law, and of opinion m legard to its interpretation, Macnaghteu 
is the authority quoted in number 2. In the same work and volume 
as furnished tne quotation given, at page 17, js the following, note 
by him. After adverting to a case in which the general law took 
enec^ in the absence of any proof or pica of Family Usage, ho pro¬ 
ceeds : ‘ There is another decision on record (vol. II. page 116, of 
the Smider Court’s Reports) of a case in which there were sons by 
diffiereot wives, and one party claimed that the estate should be dis- 
tiibuted accofding to the number of wives, without reference to the 
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number of sons borne by each (a distribution technically terme<f 
Putnibhcya^) averring that such h^ been the Koolcushar or immemo-^ 
rial usage of the family; but the Court determined that the^distribu* 
tion should be made, not with reference to the mothers, but to the 
number of sons: being of opinion, that although in cases of inherit¬ 
ance, Koolacliarf or Family Usage has the prescriptive force of law; 
yet, to establish Koolmhart it is necessary that the usage have been 
ancient and invariable. See also the case of Bhyroochund Rai 
verms Russoomnnee, vol. I. page 27 ; and the case of Sheobukhsh 
Sing’h va-sus the Heirs of Futteh Sing’h, vol. II. page 265. See 
also £lem. Hin. Law, App^ the successions to 

principalities, and large landed possessions long established, Koola'- 
char will have the effect of law, and convey the property to one son 
to the exclusion of the rest. It has been stated by Mr. Colcbrooke, 
in a note to the Digest (vol. II. ^page 119,) that the great possessions 
called Zemindarees in official language, are considered by modern 
Hindu lawyers us tributary principalities.’ 

In Sir William Jones’s * Ordinances qf Menu,’ Ch. 8, sections 3 
and 164, it is written: ‘ Each day let him (the king) decide causes, 
one after another, under the eighteen principal titles of law, by 
arguments and rales drawn from local usages, and from written 
codes.’—‘ The plaint can have no effect though it may be supported 
by evidence, which contains a cause of action inconsistent with posi¬ 
tive law or with settled usage.’—Sections 41 and 46, of the same 
Chapter, are, with the above, quoted J>y respondent, as in his favor; 
but appellant putting apparently a different construction upon them, 
api)ropriated them; and they will be found under number 5. If they 
are worth any thing, I have no hesitation in throwing them into the 
scale of respondent; and I have only postponed the expression of 
my surprise at appellant’s citation of them, to this more suitable 
opportunity of recording it. 

In Macnaghten’s Suclder Reports, Vol. III. p. 41, is a note by him 
(tlieir editor) to the particular case reported, as follows: ‘ Tliis 
custom by which the succession to landed estates invariably devolves 
on a single heir, without a division of the property, has been recog¬ 
nized and declan d legal by Regulation X. 1800. A formal enact¬ 
ment Avas not perhaps necessary as far as the Hindoo law is con-. 
cerned, that law itself providing for exceptions to its general rules, 
and declaring that pa?ticular customs shall sujiersede general law's. 
** A decision must not be made solely by having recourse to the 
letter of written code?; since, if no decision were made according to 
the reason of the law, (or according to immemorial usage, for the 
word yucti admits both senses,) there might be a failure of justice.” 
Cokbroohe's Digest of Hindu Lmw^ vol. II. page 228.’ 

The Dayabhaga^ from Avhich the quotation of number 4 is taken, 
is avowedly only current iii Bengal. It has been brought forwanl 
by appellant on this occasion, to shew, that though the Bengal and 
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IVfitliila Shaniurs do not in particular points, in this (the illc- 
pility of uneqaal partition) they concur, and tiiat * equal distribution 
is alone seen in the world.’ I’he following is a copy pf a letter 
addressed by the Judges of the Sudder Court to the Judges of H. M, 
Supreme 0»)urt, on the 2d September 1831: *On mature consi¬ 
deration of the points referred to us, we are unanimously of opinion, 
that the only doctrine tliat can be held by the Sudder Dewanny 
Adawliit, consistently with the decisions of the Court, and the cus¬ 
toms and usages of tlie people, is, that a Hindoo, who has sons, can 
sell, give, or pledge without their coAsent, immoveable ancestrel 
projierty situated in the ]n-)vince of Bengal, and that, without the 
consent of the sons, he can, by will, prevent, alter, or affect their 
succession to such property.’ Signed by all the Judges of the 
Court. 

6. Sir Thomas Strange admits that tlie practice, declared by the 
above letter to prevail in Bengal, * subsists at Madras, thohgii (in 
liis opinion) essentially vicious.’ This quotation does not furnish 
anything, beyond tlie seiiti^jients of an individual in regard to what 
he disappfovefl of, hut had no power to rescind or alter. 

7. 8. These have been sufficiently answered above by * Mac- 
naghten’ and ‘ Sir William Jones.’ 

9. I presume, this quotation of Regulation XT. 1793, to have 
been made, for the sake of the concludihg stipulation in it, that 
* the bequest or transfer by Will (sanctioned by it) shall not involve 
any thing repugnant to law^’ but I deem it proper to observe 
further upon it, that the license extends to * am/ actual proj)rietor 
of land;’ who may ‘bequeath or transfer by Will or written declar¬ 
ation;’ and that Regulation X. of 1800, merely permits that to 
take place, in particular instances, vnthnut a willy which by XL of 
1793, was dependent upon one. I introduce this with reference 
to an attempt on the part of appellant to giv'e these Regulations 
an application and bearing which they evidently were never in¬ 
tended to have; and w'hjch under, an honest interpretation, it is 
impossible to attach to them. 

10. As applied to the case before the Court, the commentary 
of Mr. Stephen’s would run, ‘ It is to be understood that no Aoo- 
lachar can prevail against an express law.’ There cannot be a doubt 
of it, and nothing is sought or claimed against such authority. 

11, On the first portion of this, it is only necessary to remark, 
that the attendance on trials in the civil courts, of ‘ Moulavies and 
Punditiy is not now required. As regards the second quotation, 

I think, it would be difficult to find any' thing stronger in support 
of w^at appellant has taken so much pains to subvert In the 
present case, the judge has done his best ‘ to ascertain whether the 
succession has been regulated by 4iny particular Usage of the 
Family a«tng; and will consider, in his decision, the weight due to 
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the evidence on this head.’ This is the law; which, in the same 
breath, appellant declares no Usage can modify, or divert from its 
prohibitory obligations. 

A great many precedents have been cited by respondent in 
support of what has been opposed by him to the authorities 
quoted by appellant, besides the cases above alluded to in Mac- 
naghten’s notes; but I do not deem it necessary to do more than 
thus advert to them. 

An attempt was made by appellant,—taking advantage of an 
occasion of revenue embarrassment,,of many years ago, when tho 
Rajahi though in charge of his estate, was on a limited allowance,— 
to prove, that he (the Rajah) was merely a stipenJia^, and that no 
particular proprietary right was vested in him. This I leave as 
tho proceedings exhibit it; deeming it utterly unworthy of further 
notice or refutation, beyond what itself supplies. 

I have no doubt whatever of the right of the respondent, both 
to the Raj Title and the Raj Domain; which, right the Deeds of 
his Predecessors, the Usage of his Family, and the Laws of his 
country combine to confirm. , * 

I dismiss the appeal; with all costs chargeable to the appellant 


The 27th Februaet 1846. 

Present: 

R. II. RAllTRAY, 

Judge. 

CASE No. 95 OE 1845. 

Regular Appeal from a Decision of the Judge of Tirhoot, David 
Pringhi passed December 3U<, 1844. 

BABOO GUNNEISH DUTT Appellant, 

(Plaintiff,)' 

versus 

MUHARA.TAII KOWUR ROODUR STNG’H, MUHARAJAH 
KOWUR BASDEO SING’H, and MUHARAJAH KOWUR 
BABOO KEERUT SING’H, Respondents, (Defendants.) 

This suit was instituted by appellant, on the 29th of July 1839, 
to recover from respondents a moiety of pergunna Hatee and 
other lands, valued at 7,07,000 rupees, and other property; esti¬ 
mated in tlie whole at Co.’s rupees 26,94,416-14-1. 

The decision appealed frorh, is as follows: 

The plaint sets forth,. that Rajah Madho Sing’h succeeded 
Pirtab Sing’h, who died without issue, being a younger brother by 
a dificrent mother; that at different times, when invested with the 
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Brahminical thread, Madho Sini£;’h conferred upon his five sons, 
by four wives, per<junnos as follows; to Kishun Sing’h, Dhurm- 
pore,—who died childless yi his father’s life time; to Chuhtur 
Siiig’h, Alapore; to Keorut Sing’b, Jubdee; to Govind Sing’h, 
father of plaintiif, Piiharpore Raghoo; to Ramaput Sing’h, Puchye, 
in anticipation of investiture, which afterwards reverted to the 
general estate, tlie holder being adopted into a different family. 
The four first mentioned pergunnas are now therefore excluded 
from his plaint. The defendant re|)lies*, that these pergunnas 
were never so eonforred by Madho Sing’h, but assigned to the 
parties holding them, as younger brothers, in accordance with 
Koolachar or family usage, when hy a deed of succession made on 
IMadlio Sing’h’s departure to P»enares, in 1214, the Raj and 
domains appertaining thereto, were* bestowed on the eldest son, 
Chuhtur Sing’h, to whom the pefgunna Alapore had previously 
■ been giv'en at tlie time of his birth, or rommmai ( lit. sliewing his 
face. ) The plaintiff goes upon the fact of his holding the per- 
gunna in,his ocenpanev, as acquired hy his father in the manner 
stated, and therefore forming no bar to his title to sue e((ual divi¬ 
sion. The defendant adraitj the occupancy, but denies the mode 
of acquisition. In the suit of Keerut Sing’ll versus Chuhtur 
Sing’ll, the claim to share equally as now advanced by the plaintiffj 
was dismissed on the ground that he was proved to occupy the 
pergunna held by him, under Madho Singh’s deed of partition, 
and not in virtue of its being* conferred at investiture or junnd: 
therefore, according to the Bywusteh delivered in the same suit, 
occupancy being taken to prove consent, objection to such partition 
was now barred. If that deed, however, be good for Keerut 
Singh’s title, it is so for that of the co-sharers consenting. The 
plaintiff might have pleaded that lie was no party to it, and have 
refused to abide by his father’s act, (V ide Macnaghten, Volume 
II. Page 50,) but such is not his plea; and in the absence of any 
proof to invalidate the deed of Madho Sing’h, as upheld and 
established pro tantOf by the above judgment, while the deed of 
gift on his investiture, as produced by the plaintiff, has every pre¬ 
sumption of custom and circumstance opposed to its authenticity, 
he must now be held to occupy under that, and that only; and on 
the maxim factum uo/e# to be entitled to no more. The judg¬ 
ment on which this conclusion rests, is in' accordance with tlie 
Hindoo Law, under which the plaintiff sought to make good his 
title; it is unnecessary therefore, here, to conmder the defendant’s 
plea of Koolachar, or family usage: that will be done in the suit at 
the same time to be decided, in which the defendants are opposed 
as litigating parties. The plaintiff’s suit is therefore dismissed, 
with costs.’ 

With reference to the before stated connexion between this and 
the suit No. 50, and to evidence exhibited la that suit generally. 
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and more particularly to that adduced by. l^oodur Smo;’h, a res¬ 
pondent in this appeal, I do not deem it necessary to enter into a. 
detail on this occasion, which may be found on reference to the 
case mentioned.—I entirely concur in the view taken of this claim; 
and dismiss the appeal against the judge’s decision, with all costs 
chargeable to the appellant. 


The 28th Febbuary .1846. 
Present: 

C. TUCKER and 

J. F. M- REID, 

» 

Judges, 

and 

R. BARLOW, 

Temporary Judge. 


Petitions Nos. 757 and 758. 

In the matter of petitions of Moonshee Munneerooddeen Mahomed 
and Ram Lochuii Biswas, filed in this Court on the 23d September 
1844, praying for the admission of a special appeal from the decision 
of the principal sudder ameen of zillah Furrcedpore, under date the 
12th .tuly 1844, reversing that of Mahomed Aman, luoonsiff of 
('hokcy mngha of the aforesaid aillah ; under date 19th July 1843, 
in the case of Osseeinoodeeii, plaintiff, versus Miinneeroddeen 
Mahomed, Ham Lochiin Biswas, and others, defendants. 

It is hereby certified that the said application is granted on tlie 
following grounds. 

The plaintiff in this case, alleging that he had purchased Kismut 
Dyarampoor from the defendant Ram Lochun Biswas, for Co»’3 rs. 
640-14-i 1-1-1, and that the other defendant had dispossessetl him’ 
of eight beegahs of*land £|.ppertaining to the said Kismut,—Ram 
Lochun Biswas denied having sold the Kismut Dyarampoor to the 
plaintiff, on which the moonsiff’s jurisdiction was barred, inasmuch 
as it became necessary in the first instance to try the validity of the 
title of the plaintiff, purchased as above noticed for Co.’s rs. 
640-14-11-1-1. This being represented to tlie moonsiff he tlecided 
the case as a boundary dispute, witiiout reference to the plaintiff’s 
title, he being in possession, a'nd dismissed the claim. On appeal, 
the principal suduer ameen entered on the whole case, and, revers- 
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ing the moonsIfF’s decision, upheld the plainti0’3 purchase and 
awarded to him the eight beegahs of land in dispute. 

We consider the plaintiff having come into Court as proprietor by 
purchase, the moonsiff should not have proceeded in the case when 
that title was disputed. The principal sudder ameen has decided in 
appeal, that which was not raised in the lower court Hence both 
the decisions are informal. We therefore admit the special appeal, 
and having had both parties before us, quash the whole dP the pro¬ 
ceedings, and direct that the moonsiff reiej:' the plaint for the orders 
of the judge, as being beyond his com^tency to dispose of. 


Thu 28tii February 1846. 

Present.* 

W. JACKSON, ' 

Offg. Temporary Judge. 


CASE No. 41 OF 1845. 


Regular Appeal from the decision of the Principal Sudder Ameen of 

Beerbhoom. 

CHUNDERNARAIN RAI and BENODE RAM SEIN, 
Appellants, (Plaintiffs,) 

versus 

NARAINEE DASSEA, and others. Respondents, 

(Defendants.) 

Claim for possession of Mouza Bagracunda, lakheraj land, with 
wasilat; laid at rupees 6,147-15-9. 

The original right of the plaintilF to the estate in dispute is not 
contested; but the defendant, Narainee Dassca, alleges that it W'as 
^iven to her by Chundernarain Rai himself, who is her relation, in 
Magh 1230; and that she has since held^ possession under the 
hibbahiiameh written on that occasion; that on the dispute for 
possession of the muhal being broqght before the foujdaree au¬ 
thorities, possession was awarded, summarily, finder Act IV. 1840, 
to defendant. 

On the’29th November 1844, the principal sudder ameen of 
zillah Beerbhoom, dismissed the claim of plaintiff^ considering the 
transfer of the property to defendant sufbciently established. 

On the 19th February 1845 the plaintiff apjpealed to this Court, 
contending that the hibbanameh filed by de&ndant was a forgery. 
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and that he had never been out of possession till possession was 
given to defendant by order of thefoujdaree court. 

Opinion. . 

It appears to me that the plaintiff has not satisfactorily establish* 
ed the fact of his possession after the date of the liibbanameh. He 
had farmed the estate to Bississur Sin^ in 1230, before the date of 
the hibbahnameh. This farm of course held good during its term, or 
till 1233, and tlie plaintiffs’ dehat papers reach only up to that year. 
The decree of the resumption* court of 1836, in which Chimdema- 
rain’s name appears as defendant, may be sufficiently accounted for, 
by the circumstance of the defendant being a woman and not well 
aware of what was going on in the public offices. Moreover as 
she had not had h,er name entered* in the register of mutations, the 
suit in the resumption court was of course instituted in tiie name of 
Chundernarain, which stood in the register. 

On the other hand, there is, in my opinion, ample proof that de¬ 
fendant’s farmers and representatives have had possession of the 
lands since 1233. The hibbahnameh alone would perhaps not be 
sufficient proof of right, as it has no signature of witnesses; but, as 
possession under it has been held for upwards of 12 years, there is 
no doubt that the claim of the plaintiff is barned by lapse of time.—- 
Tile decision of the principal sudder ameen is therefore confirmed, 
with costs against appellant. 


I 
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To THE Civil Judges. 

The 21 th February^ 1846. Register of Deeds. 

In continuation of the Circular Oi'der of the 12th December, 
1845, 1 am directed by the Court to transmit to you, for your infor¬ 
mation and guidance, the accompanying copy of a letter (No. 178, 
of the 28th ultimo,) from the Secretary to the Government of 
Bengal, explanatory of the principles which should guide the zillah 
judges in selecting persons lor the office of register of deeds. 

2. You are requested to* observe, however, that although any 
person whatever may be appointed to'the office of register of deeds 
constituted under Act XXX. 1838, none but covenanted servants 
and principal sudder ameens are eligible to* the office at sudder 
stations, constitute^ under the^ previous regulations; therefore, in 
nominating person’s to Government for the situation of register of 
deeds, the description o^ office which has become vacant should be 
specified. 

From the Government of Bengal to the Courts No. 178, dated 2Hth 

January t 1846. 

With reference to the recent correspondence with the Sudder 
Court on the subject of the appointment of register of deeds, and 
to several applications from zillah judges on that subject w'hich are 
now before His Honor, I am directed to request that the Court will 
take an oiiportunityof instructing the zillah judges that they should 
be guided in their nomination of offlters to fill vacant registrar- 
ships by the comparative fitness of the candidates who ma^ present 
themselves for selection, without regard to any other consideration. 

2. It is, in His Honor’s opinion, of much consequence that the 
office of registrar should not be liable to frequent change of incum¬ 
bents, and for this reason the civil surgeon of a station would 
usually be a fitter candidate than the covenanted assistant. On the 
other hand, the civil surgeons do not always possess sufficient know¬ 
ledge of the native languages to discriminate between different 
sorts of deeds presented for registry; and on this ground it may 
sometimes hapjien that the covenanted assistant is a fitter candidate 
than the civil surgeon. But there may be at a station individuals, 
in or out of the service, fitter than either the civil surgeon or the 
assistant to the magistrate: and when this is the case, and the law 
may admit of it, the Deputy Governor would not desire that the 
choice of the judge should be confined to officers in tlie service, or 
to any particular branch of the service. 

The judges should therefore, in reporting their nominations to 
Government, explain always that they nave adverted to these con¬ 
siderations in making their selections. 

(Sd;) F. J. HALLIDAY, 

Secretary to the Government of Bengal. 
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To THE Civil Judges. 

The \Wi March, \9>AQ. List of Vacations, 

The "Sudder Dewanny Adawlut notify, for general information, 
that their Court will be closed on the dates indicated in the annex¬ 
ed memorandum, being tlie days on which Hindoo and Mahomedan 
holidays will take place in the year 1253, Bengalee style, and they 
hereby authorise the closing of the civil courts, in the several 
districts under their control, for the same periods. 

r 

Statement of Hindoo and Mahomedan Holidays in the year 1253, 
B. S.y coirespondiny with 1846-47. 


Barnes of Holidays. English Month. Bengalee Month. Days of the Week. 


Dusserah (Gunga Poojah.) 4th June. 

Usnan Jnttrah. 9lh Ditto. 

jKuth Jatti'ali, . 2 .?th Ditto,. 

Oolta liiitht .. 3d July. 

Jummo Uslitomco,..{ } 

Diissera Vacation, includ-'i 

ing Mohalot'a, Eedul / o. . . r 
FeV IX-v-lie. Kdip» t '- 1 ^ ^ ' 

of the Sun, and Bhy- 4 Uct, ( 

dooj,. J 

Jnggutdhattrec I’oojuh, | | 

. .I 

.j 

Mohurrnm Vacation, ... j ” * 4 ^jany I 

Bussimt rimchumee,. \ 21 st and 22 d j 

^ cictn^ f ■«•••• \ 

Akhery Chuhar Shumba, 10 th February, 

.I 

Futteh Dcaazduhuin,. 28th February, 

Dolejattrah, . 1 at to 3d March, 

Baronce Usnan. 1 ,’ith March, ... 

llamnoboniee, . 2 ath Ditto,. 

Eclipse of the Moon, . 1 st April,. 

Churruck Poojah,.| j 


23d Jyestee,. 

2Sth Ditto, . 

12 tb Assar,. 

20 th Ditto, . 

24th Srawun, ... 

31st and32d Sra¬ 
wun, . 

2d Assin to 7 th 
Kartick, ... 

13th and 14th 
Kartick, ... 
30th Kartick and 
1 st IJghran, 
16th and 17th 
Ughran,. 

7tb to 21st Poos, 

9th and 10th 

Maiig, . 

29th Maiig, . 

2d and 3d b'al- 

.- 

17 th Ditto,. 

5 18th to 20th 
( Falgoon, 

3d Chyte, . 

13th Ditto, . 

20th Ditto. 

3Utb and 31st 
ditto, . 1 ^...... 


Thursday. 

Tuesday. 

Thursday. 

FritUiy. 

Friday. 

) Friday and Sa* 

1 turday. 

? Thursday to 

J Tliursduy. 

I ■\Veducsday and 

) Thursday. 

f Saturday and 

Sunday. 

^ Monday and 

f Tuesday. 

Monday to Monday. 

> Thursday and 

I Friday’. 
\Vftlne.sday. 

) Saturday and 

) Sunday. 

Sunday. 

f Monday to Wed- 

V nesday. 

Monday. 

Thursday. 

Thursday. 

) Sunday' and Mon- 
1 day. 














































ADVERTISEMENT. 


The publicatMn of the DSpisions of the Sudder Dewanny 
Adawlut, recorded irt English, in conformity to Act XII. 
of 1843, has been directed by the orders of^th§ Right 
Honorable the Governor of Bengal, under date the 8th 
January 1845, No. 64. 

The Selected Cases now annually published, to serve as 
precedents and guides to the l(fwer courts in matters of 
law and practice, will still continue to be published. The 
object of the present issue is simply to give all possible 
publicity to the Decisions of the Sudder Court. 



RECEIPTS. 


Mr. R. Norris axsknowledges with thanks the receipt of the sums 


noted below from the undermentioned Subscribers, being 

balances 

for 1845. 








G. C. Jerdan, Esq., . 

14 

o’ 

0 

Major F. G. Lister, . 

6 

12 


E. T. Trevor, Esq., . 

14 

0 

0 

Captain S. R. Tickell, ... 

6 12 


T. Savi, Esq.,. 

14 

0 

0 

A. DeLemos, Esq.,. 

6 

12 


A. R. DeSouza, Esq., ... 

14 

0 

0 

H. Atherton, Esq.,. 

6 12 


J. F. Cathcart, Esq.,. 

14 

0 

0 

Baboo l^am ETarain Sun> 




M. S. Gilmore, Esq.,. 

14 

0 

0 

. dyal,. 

6 

12 

0 

Captain R. Ouscley,. 

14 

0 

e 

T. J. Turner, Esq., . 

6 

12 

0 

Baboo Tarokc Chundcr 




E. C. Ravenshavr, Esq.,... 

6 

12 

0 

Ghose,.. 

14 

0 

0 

R. Lowther, Esq.,. 

4 

0 

0 

M. A. G. Shaw, Esq., ... 

14 

0 

0 

G. C. Cheap, Esq.,. 

4 

0 

0 

Baboo Ram LochunGhose, 

14 

0 

0 

J. W. Templer, Esq., ... 

4 

0 

0 

Baboo Funcbanund Ba- 




C. T. Davjdson, Esq, ... 

4 

0 

0 

nerjee,... 

14 

0 

0 

A. Sconce, Esq.,. 

4 

0 

0 

F.. Skipwit^ Esq., . 

14 

0 

0 

A. R. Davidson, Esq., ... 

4 

0 

0 

J. Fincb, Esq., ... 

14 

0 

0 

Baboo Gopee Nath Bose, 

4 

0 

0 

J. Grant, Esq., . 

14 

0 

0 

M. J. Tierney, Esq., .. 

4 

0 

0 

T. Wyatt, Esq.,. 

14 

0 

0 

G. F. Edmoostone, Esfp, 

4 

0 

0 

C. T.Buckland, Esq.,. 

14 

0 

0 

Baboo Gunga Churn 




Baboo Taroke Natb $ein. 

14 

0 

0 

Shnme,.. 

4 

0 

0 

G. McKinnon, Esq., . 

6 

12 

0 

J. S. Boldero, Esq., . 

3 

4 

0 

Baboo Luckee Narain 




J. French, Esq., . 

2 

0 

0 

Mitter, . 

6 

12 

0 





And from the undermentioned, as advances for 1846. 



J. French, Esq., . 

18. 

0 

0 

Rajah N urrendra Krishna, 

10 

0 


R. Lowther, Escj^.,.. 

14 

0 

0 

J. W. Teu^plcr, Esq., . 

6 

0 


G. C. Jerdan, Esq., . 

12 

0 

0 

E. T. Trevor, Esq., . 

5 

12 


G. C. Cheap, Esq., . 

12 

0 

0 

Baboo Gourhurry Bose, 

5 

0 


C. T. Davidson, Esq., ... 

10 

0 

0 

T. Savi, Esq., . 

1 

0 


A. Sconce, Esq., .. 

10 

0 

0 

A. R. DcSouza, Esq., . 

0 

8 



TERMS OF SUBSCRIPTION. 


With reference to the uncertainty as to the extent to which the 
pamphlets may run, the price is i^gulated by the number of sheets 
in each: thus, 

’For a pamphlet not exceeding 16 pages, the price is 6 annas. 

For.bne above 16 pages, but not exceeding 24 pages, 12 annas; 
and so On. 

"i^licatioos for copies of the DECISIONS to be made to 
Norris,' Sudder ^ewanny Adawlut. 
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The 3d March 1846. 
Present: 

C. TUCKER, 

Judge. 

Petition No. 1032. 


In the matter of the petition of Ram Govind Muzoomdar and 
Gopal Kishen Muzoomdar, filed in this Court, on the 11th December 
1844, praying for the admission of a special appeal from the decision 
of Mr. Stainforth, judge of zillah -Sylhet, under date the 16th Sep¬ 
tember 1844, alBrnling that of Sved Abbass Ally, principal sudder 
anieen of said zillah, under date*the 2d March 1844, in the case of 
Bishen Churrnn Doss &nd others, plaintiffs, versus Ram Govind, 
Gopal Kishen, and Rajessuree, defendants. It is hereby certified 
that the said application is granted on the following gi;punds. 

In this case the plaintiffs sued as the nearest of kin to Rajkiahen 
Doss, the deceased husband of the defendant, Rajessuree, for the 
possession of the deceased’s landed estate, and to cancel the sale of 
the same by the widow to the two male defendants. The widow 
admitted the sale; but pleaded her competency to do so, to discharge 
the debts of her deceased husbaucl, and those incurred by herself in 
celebrating the obsequies of the deceased, and also to provide for 
Jier own maintenance. The principal sudder ameen declared the 
sale void, because the pecuniary embarrassments of the husband 
were not proved, and moreover, because Rajessuree was a minor at 
the date of the sale to the other defendants. By his decision the 
estate w'as to be retained by K^essuree in her possession for her 
natural life. 

Ram Govind and Gopal Kishen Muzooomdars, appealed to the 
judge, and offered proof of the debts of the deceased Raj kishen Doss; 
and bcfoi'e the jtidge issued notice to the respondents, he asked the 
appellant’s vakeel to whom the deceased was indebted; and on his 
giving a statement of the creditors, he directed the respondents to 
be summoned. Notwithstanding this, evidence was not received 
from the appellants on this point; and the judge affirmed the decision 
of the principal sudder kmeen, on the grounds that the widow was 
not competent to alienate the whole estate of her deceased husband 
to provide for his obsequies, nor did there appear any necessity for 
so doing. In support of his opinion, the judge cited the case of Gocul 
Chund Chuckerbuttee, appellant, versus Musst Rajranee and Joy 
Gopal Choudry, respondents, published at page 167 of tlie 2d 
volume of the Sudder Dewanny Reports. But this case does not 
apply, inasmuch as the cause assignea for the sale of tlie d^eased 
husband’s estate in that case, was merely the widow’s ipcompe- 

M 
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tency to manage it, an J this was declared by the Hindoo law olfficers 
to be an illegal alienation. Moreover the marginal note to the case 
in question declares the corppctency of a Hindoo widow to alienate, 
by sale or otherwise, the estate of her deceased husband, for the 
obsequies of her husband or for her maintenance. 

I consider therefore that the ])resent case has not been sufficiently 
enquired into; and having admitted a special ap])ea], 1 direct that 
the proceedings be returned to the judge, whe will give the appel¬ 
lants an opportunity to establish by ovidehco, oral and documentary, 
tlie facts asserted by tliein, vi;!. that tho estate was sold to them in 
order to discharge the debts of Iiajkishen Doss, to defray the 
expence of his obsequies, and to provide for his widow’s mainten¬ 
ance. 

The 4tii March 1846. 

Present : 

R. H. RATTRAY, 

Judge. 

,.CASE No. 40 OP 1845. 

Regular Appeal from a flecision passed bg the Principal Sudder 
Ameen of Patna, E, DaCosta, Novepiber 2Qth, 1844. 

GUNGA PURSHAD and GOVIND PURSIIAD, Appel¬ 
lants, (Plaintiffs,) 

versus 

HURCnURN SOORUL, HURRAS KOWUR, widow of 
BENEE SINGH, for self and others, and SEEGUNGUN 
KOWUR, iviDow OP BYJNATH SINGH, for self and 
others. Respondents, (Defendants.) 

This suit was instituted by appellants, on the 29th August 1843, 
to obtain exemption from responsibility in regard to a bond, granted 
by Renee Singh and Ryjnath Singh, to Ilurchurn Sookul; and to 
save their estate from sale in satisfaction of a decree of court, passed 
against them as parties to the said bond; ‘they having been at the 
time of execution of the said bond, and at the time of passing tho 
said decree, minors. , 

The decision, appealed against, is as follows : 

* The point at issue, is whether the plaintiffs can bo exempted 
frpm"^ liability of the debt for which the defendant (Hurchurn 
Sookpl) has obtained a decree against them. I am of opinion that 
they csjinot be exonerated from this* responsibility; and must bo 
held, jointly with Benee Singh and Ryjnatn Singh, the two persons 
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wlio executed the bond for themselves and in behalf of the plain- 
til]^ answerable for the amount; because, though the plaintiffs 
vr&e minors at the time of the transaction, vet they appear to have 
been adults when the suit was instikited, and a decree passed 
against them; a iact which is clearly established by the petition 
wliich the plaintiffs themselves presented to the judge on the oth 
August 1836, only five inontlis after the decree was passed against 
tlicfn, soliciting permission to bring an action against their guardian 
and others in fitnnd paupurin. Besides, this decree, from which no 
^ippeal was made, is still in foi;co, and cannot be reversed or modi¬ 
fied by the institution of another suit de novo. Under Construction 
No. 1129, dated Oth February 1838, no miscellaneous orders passed 
in execution of a decree can constitute a nevf ground of action: the 
orders contained in tliat decree mast therefore be considered as finaL 
Tlio precedents of the cases filed by the plaintiffs, are inapplicable 
to tlio present case. Under tlibse circumstances, I dismiss the 
plaintiffs’ claim, with all 'costs.’ 

This decision is manifestly unsatisfactory; and the question in¬ 
volved in the case in which it was passed, remains und^rrqined by 
any suitable investigation into its merits. It is^ stated, that * the 
appellants were minors at the time of the transaction’—-that is, when 
Benec Singh and Byjnath Singh signed the bond for payment of 
tlie amount of which they have been declared •jointly responsible; 
but that * tliey were adults when a suit was instituted and a decree 
passed against them.’ This ‘is clearly established,* the principal 
sudder ameen observes, ‘ by a petition which they (appellants) 
presented to the judge on the 5th August 1836, only five months 
after the decree was passed against them, soliciting permission to 
bring an action against their guardian and others in forrnd pauperis * 

Now, the suit against them, vras instituted on the 31st January 
1834, and decided February 25th 1836; and how the presentation 
of a petition, which in itself contains merely the solicitation recorded, 
on the 5th August 1836, two years and a half subsequently to the 
institution, and five months after the decision of that suit, can be 
affii'med to establish the full age of the same party, at either nf the 
prior periods indicated, I do not comprehend. ^ 

It appears, that no appeal was made against the decree; and it does 
not appear that any review was ajpplied for; either or both of which 
might have been sought by appellants, if of age at the time of tlie 
decision only; if not, abd the period of appeal had elapsed before 
the legal age was attained, the institution of the present suit was 
the only alternative left to them. 

I cancel the decision appealed from, and direct, that the proceed¬ 
ings be returned; and that the points observed upon, and facts 
forth, bo duly enquired into; and a decision pasa^, based upon the 
result of such enquiry. The usual order will issue in regard to 
costs, stamps, &c. 
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The 4th March 1846. 

Freseht : 
a TUCKER and 
J. F. M. REID, 

Judges, 

and 

W. B. JACKSON, 

* Offg. Temporary Judge. 

CAISE No. 127 of 1845. 

Special Appeal froln the decision of the Judge of West Burdwan. 

MAHARAJ MAHTUB THUNDER, Appellant, 

(Defendant,) 

versus 

PARUN SIRKAR, Respondent, (Plaintiff.) 

CLAiiii to reduce Ihe jumma of the plaintiff’s putnee, on the 
ground that out of 17 mouzas contained iu his putnee, he has ob¬ 
tained possession only of 12, and not of the remaining five mouzas 
named in the plaint., 

On the 16th November 1843, the moonsiff decreed a remission of 
jumma in favor of plaintifij considering that he had established hia 
right to this reduction. 

On the lOth February 1844, the judge confirmed this decision. 

On the 27th May 1845, a special appeal, in this Court, was 
admitted to try this point, whether the courts were competent to 
grant the remission of rent of a putnee inahal; and, if not, what 
remedy should be allowed to the plaintiff for his loss. 

Opinion. 

In this case, the plaintiff has sued to obtain either possession of 
certain lands, which he states were included in his putnee, or a re¬ 
mission of putnee rent in proportion to the extent of these lands. 
The defendant says^ if other persons have got possession of these 
mouzas, he is not answerable, but they. The judge has decreed a 
remission of putnee rent; and the grounds of admission of special 
appeal are, that it is doubtful whether sacl\ a remission of rent can 
be awarded legally. 

It is not necessary to decide whether a remission of rent can bo 
made under any possible circumstances; but whether it should be 
made in this case. The plaintiiF, in order to establish any claim, 
must prove that he has not obtained possession of what he bought, 
and he has not filed the account sale under which he purchased, nor 
the original putnee lease. It is therefore impossible to say what 
they contained, or what he actoally bought; and ho has not there- 
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fore proved that he has suffered any injury, or loss, or in fact that 
lie is not in possession of all that he purenased. We consider the 
claim to remission of jumma not established, and dismiss the suit 
altogether with costs, reversing the* decrees of the moonsiff and 
judge. 

Tue 4th March 1846. 

, Present : 

C. TUCKER and 

J. F. M. REID, 

Judges, 

and * • 

W. B. JACKSON, 

• Offg. Temporary Judce. 


CASE No. 278 or 1844. 

Special Appeal from the decision of the Judge of Nuddea. 
PUDDUN LOCHUN MULLIK, Appellant, (Plaintiff,) 

versus * 

MOOKTA MUNNEE GOOPTEA, Guardian and mother of 
HUliUl KISHEN MULLIK, Respondent, (Defendant.) 

Claim—Rupees 2G41-4-3-1, on account of shares of expenses of 

Doorgah Poojahy Utheet Shewah, and other family religious rites. 

The claim is brought under a hibbahnameh, or deed of gift, on 
the part of Nund Cojiiar, the deceased ancestor of both parties, jmd 
with reference to an ikrarnameh, signed and executed by his five 
sons, of whom the plaintiff is one, and the defendant the widow of 
another son. The main point insisted upon by plaintiff is, that in 
the hibbahnameli of Nund Comar, his property is left to his five 
sons with certain reservations, one of which is, that the family 
religious rites shall be kept up according to a certain estimate. 
The care of keeping up the rites to be vested in the eldest brother 
living; tho expense to be divided equally among the brothers, who. 
are to receive their shares of the proceeds of &e estate after this 
deduction. , 

On tlic 24th February 1843, the principal sadder ameen decreed 
in favor of plaintiff. 

On the 25th September 1843, the judge reversed this decision 
and dismissed the claim, on the ground that the hibbahnameh, or 
deed of gift, contemplate that the five brothers should live together, 
and distinctly enjoins this; hut that the brothers having separated 
contrary to their father’s ’desire, tho claim on the pai’t of plaiptiff, 
for reimbursement of poojah expenses, cannot now be admitted. ‘ 
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On tlie 21st September 1844, a special appeal was admitted in 
this Court (present Messrs. Tucker and Reid) the grounds recorded 
are :—1st. That the judge’s decision is at variance with a former 
decision of the judge, in special appeal from the moonsifF, dated 18th 
August 1841, the claim in that suit being founded on the same 
deed of settlement, and decreed under it:—2d. That the present deci¬ 
sion is contrary to the deed of settlement (hibbah) itself. 

Opinion. , 

It appears that Nund Coinar first* divided liis property by a 
hibbahnameb, dated 1220; but one of the sons, among whom that , 
division took place, died during his father’s life-time, and his share 
reverting to his fatlier, the father, in 1226, wrote another hibbah- 
nnmeh, making a new division among the remaning five sons. 
There is no doubt .as to the execution of this document, nor as to 
the validity of it; and further, in an ikrarnam,.h of the five brothers, 
dated lltli Eartik 1232, the contents of the hibbah are recapitu¬ 
lated, and the agreement of the five brothers to abide by it and 
carry it intb effect. 

It is very true that the terms of the hibbahnameb, indeed of all 
the three documents above-mentioned, enjoin that the brothers shall 
not separate; hut there is no clause in it to the effect that if they 
do separate, the deed is to be null and void. It is q^uite plain from 
the wording of the deed, that the f&ther, Nund Oomar, intended 
that the poojah expenses should be kept up according to a certain 
estimate out of the general funds, and the remainder of the 
proceeds of the property be divided. One of the brothers having 
obtained' separate possession of his share, refuses to contribute to 
the •expense of tlie family rites, and the present suit is brought to 
obtain from him the share he should bear in the expense, the whole 
haying been actually borne by the eldest brother, on whom it is 
incumDent, under the hibbah and ikrarnameh, to keep them up. 

In the first place, we consider the decision of the judge opposed 
to his own decision in the former special appeal from the moonsiff’s 
decree, in which the claim was also for the share of the same poojah 
expenses, and under the same deed of gifit. 

In the second, we are also of opinion that the judge’s decision, under 
consideration, is erroneous. The separation of the brothers does not 
vitiate the hibbahnameb, the provisions of whicii are still binding, 
and to be observed as far as practicable. The first object of the 
docum^t is, that the famil;^ religious rites be kept up at the joint 
expdfiisfe bf the sharers. This is a claim binding on the whole estate, 
and we- <:onaider the defendant’s share in it liable for his sharo 
in the exp^^ We therefore rever8e*tho judge’s order, and con¬ 
firm that of the principal sudder amesen, awarding a decree to 
plaiilt^.with cb^ts against the defendant 
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The 4th Mabch 1846. 

Present : 

C. TUCKER and 

J. F. M. REID, 

Judges, 

and 

W. JACKSON, 

Offg. Temporary JoDfE. 

• « 

CASES Nos. 169 and 170 of 1842. 


Special Appeal from the decision of the Judge of Tipperah. 
SUDDER BOARD, Appellant, (Defenda^^t,) 

vei'sus 

DILAW UR ALI and another. Respondents, (Plaintiffs.) 

This is a claim for possession of Sreenn^jur, Kureempore, Riis- 
soolpore, Khord Dilawurpore, Duree Rainpershadpore, in Talookah 
Rampershadpore, laid at 4,000 rupees. 

It appears that the Government* arc auction purchasers of per- 
gtinnah Buldah Khal, zillah Tipperah: that the plaiutiffa in this case. 
Dilaw ur Ali and another, claiming to hold the 5 mouzas mentioned 
in the present plaint, besides mouza Rampershadpore, as a mocur- 
ruree talook within the Government purchased estate, the deputy 
collector (W. J. Allen) instituted a suit for tho resumption and 
assessment of the whole 6 mouzas. This suit was decided on the 
3d July 1837, and mouza Rampershadpore alone given up as a 
mocurruree talook, at a jumma of 437-3, the remaining 5 mouzas 
being declared liable to assessment. It is specified in the resump¬ 
tion decree, that the order is passed under Regulation IX. 1825. 
The Government appealed from that order to the special , commis¬ 
sioner, who rejected the appeal, and confirmed the order. 

The plaintiffs brought a regular suit in the zillah court to 
recover possession of the 5 mouzas resumed, but mt expressly to 
reverse tho decision of the deputy collector. 

On the 20th April 1840, the principal sudder ameen decreed in 
favor of the plaintiffs, awarding possession of the 5 mouzas claimed. 

The collector, on the part of Government, appealed to the judge, 
who, under date 9th March 1842, modified the decision of Hie 
principal sudder ameen, and decreed possession of mouza Sreenugur^ 
in addition to mouza JIaihpershadpore, as included in the mocur- 
ruree tenure at the jumma of rupees 437-3, giving possessibu ulso 
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of the remaining 4 monzas sued for at a jumma of 475 rupees; 
regarding which, however, he declared the Government might sue 
to enhance the rent under the regulations. 

From this decree both parties appeal to this Court sj^ciallyy and 
Messrs. Reid and Tucker admitted the special appeals. The grounds 
of admission were recorded; but as they were admitted on the 
file before the issue of Act III. 1843, the case must be taken up 
on its merits in general, not merely on the recorded grounds of 
admission. 

It would appear that the principal point upon which tlie decision 
of this case hinges, has been unattended to by the lower courts; the- 
suit is not expressly laid to reverse the decision of the resumption 
court, but its object*is, feally and virtually, the reversal of it; for 
the plaintiff claims possession, under a mocurrucee tenure, of vil¬ 
lages which the resumption court has determined to form no part 
or that tenure. The resumption courts are duly appointed by the 
law for the adjudication of cases of a particular description, and 
the case in question comes undoubtedly within that description; the 
decision of thfe resumption court is therefore a good and legal 
judiciala ward, which cannot be questioned in any other court. If 
there was any error in the decree of the deputy collector, tho 
])]aint)fP, if aggrieved by it, had the appeal to the special commis¬ 
sioner open to him; this was the course prescribed by the law, and 
as he neglected to follow it, the ^decision became final. The 
Government did appeal to the special commissioner, who, under date 
the 8th September 1840, confirmed the decision of tho deputy 
collector; and under the provisions of Clause 1, Section 2, Regu¬ 
lation III. 1828, the decision of the court of the special commis¬ 
sioner is final. The following order is therefore passed. 

Neither this Court, nor any of the subordinate courts, have 
authority to interfere with the decisions of the resumption courts, 
in cases of this description: the resumption courts have determined 
that only monza Rampershadpore is included in the mocurruree of 
the plaintiffs. Their present suit therefore, to obtain possession of 
the remaining 5 mouzas as part of their mocurruree, is inadmis¬ 
sible; they liave been decreed by a competent court to bo not 
included in their mocurruree, but to form part of the mal lands of 
the Government estate pergunnah Buldaknal. 

The plaintiffs should have appealed from*the decision of the 
deputy collector to the special commissioner, but, having omitted 
to do so, the deputy collector’s decision has become final, having 
also been confirmed by the special commissioner on the appeal of 
Gommment 

Ordeved^—^That the decrees of the judge and principal sadder 
ameen be reversed, and the claim of plaintiff be dismissed; the 
costs in botli cases of appeal, as well as of the original case, to h& 
paid by the plaintiffs. 
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The 4th Mabcb 184$. 

Present : 

« 

R. BARLOW, 

Temporary Judoe. 

Petition No. 920 op 1844. 


In the matter of the petition of Goneish Dutt and others, filed itt' 
this Court on the 20th November 1844, praying for the admission 
of a special appeal from the decision of the acting judge of Bhagol- 
pore', under date the 1st August 1844, affirming that of the moon- 
siff of Soorajghurra, under date the 11th May 1844, in the case of 
Poknaraiun and others,, plaintiffs, versus petitioner and others, 
defendants. It is hereby certified that the said application is grant¬ 
ed on the following grounds. 

Sobha Chund, the great grandfather, and Lai Beharee, the 
grandfather of plaintiffs, bought 8 Kanoons of village Maldah, Ac. 
in pergunnah Maldah; their names were in the collector's books 
from 1196 to 1231 Fusilee, and they received, malikana at 10 per 
cent, besides other produce. In 1225 Lai Beliaree died, and plain¬ 
tiff’s father, Khuru(^ Narain, th^n bad bis name registered, and 
held under similar circumstances, and. plaintiffs in succession after 
him. In 1244 F., in consequence of disputes arising between the 
heirs of Nowazee Lai, the mokurrureedar of the property, it was 
sold for the balance of revenue due to Government, when Goneish 
Dutt and others purchased his rights, and paid plaintiffs malikana 
up to 1247, but on no specific calculation. As the defendants refuse 
to pay ten per cent, on the jnmma recoi’ded in the collector’s office, 
plaintiffs sue for malikana (after deducting what has been paid 
them) on 264 rupees, the sudder jumma of the estate, from 1245 to 
1249, being rupees 72, 9 annas, 12 gundas, with interest thereon, 
rupees 15, 13 annas, making 88 Sicca rupees, or Company’s rupees 
94, 5 annas, 9 pie. 

The defendants, in answer, denied that the plaintiffs are maliks, 
proprietors of the village referred to; they allege, were it so, plain¬ 
tiffs would have come iri in 1196, at the decennial settlement, and 
proved their proprietory right, or would, under Section 48, Regula¬ 
tion VIII. of 1793, have refused to enter into a settlement, and 
would in such case have been entitled to 10 ^ cent malikana from 
the collector. They pleaded that pergunnah Maldah and.'^certain ■ 
other pergunnahs, which belonged formerly to the Rajahs Namdalr 
Khan and Ikbal Allee, werejn 1196 Fuslee settled witli those whtf 
petitioned the Government, iind they were <;;pnsidered maliks and^ 
zemindars ; that, under proclamation and orders of the council,'thi^ 

N 
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individuals witli whom such settlement was made were decUired 
maliks, and entitled to alienate tlieir proprietary and mokurruree 
rights; and they denied having at any period paid maiikana to 
plaintids. * . 

The moonsifF was of opinion that the plaintiffs* exhibits and some 
final decrees of court proved plaintiffs’ claim; that the proclamation 
of the 4th November 1790, on which defendants relied, need not 
therefore be enquired into ; that the words “ and Maldah” inserted 
after the words et cetera” were an interpolation ; that the registry 
of the rent-paying villages in pergu'rfnah Maldah shewed Kajah 
Ikbal Allee Khan never was .proprietor of the village Maldah ; that, 
copies of the notice of sale proved the purchaser bought only a 
mokurruree right; and that copies of receipts put in by the plain¬ 
tiffs prove that Nowazec Lall had always paid maiikana from 1222 
to 1243, and that the said receipts fiad been given to him as 
acknowledgments. . 

The judge, in appeal, affirmed the moonsiff’s decree; and a special 
appeal was preferred against his decision. 

It is i/rged that the plaintiffs are not maliks ; that they are not 
zemindars entitled to maiikana in cash^ undei* the provisions of 
Section 44, Regulation VIII. of 1793, by which zemindars, who 
declined to engage for the jumma proposed to them at the decennial 
settlement, can claim maiikana; that if they he in fact zemindars 
of that description, they should apply to the collator under Section 
46 of the above Regulation and tliat the collector, on non-pay¬ 
ment, is the party to be sued. 

The lovrer courts have omitted altogether the investigation of the 
defendants’ pleas that the plaintiffs are not, under the law above 
quoted, entitled to maiikana in cash. The whole question hinges on 
this point. If the plaintiffs’ claims are valid, under Regulation 
VIII. 1793, the collector ought to have been made a defendant, 
with whom the right to maiikana would have been contested. The 
decrees are clearly illegal and defective. Let the case be brought 
on the Court’s file, and then returned, through the judge, to <the 
ixjoonsiffi, for re-investigation on the points indicated. 

The 4th March 1846. 

Present ; ^ 

R. BARLOW, 

TEMPOB^jir Judge. 

Petition No. 921 op 1844. 


Int , mutter of the petition of Goneish Dutt, filed in this 
thb 20th Novem^r 1844, praying for the admission of a 
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rfppcial appeal from the decJsioh of the jud'i^e tillah Bha^^Ipd^ 
under date the Ist August 1844, affirming that of the mooudff 
of Soorujgurra, under date llth May J844^ in the case of ^Jumnnm 
Sing and others, plaintifis, versus petitfoner and Others, defendants^ 

It is hereby certified that the said application is granted on thO 
following grounds. 

Plaintifis state that the entire village Maldah Khoord, was the 
property of Toral Sing, their ancestor. The rent of it is 177 
rupees. Onr ancestors mive always received 10 rupees per cent 
mnlikana on this amount—tlfe defendants have paid part of this. 
After deducting what has been received from them, Company's 
rupees 63, 4 annas, principal and interest, is due by them. 'Kie 
defendants denied plaintiffs’ right to raalikana; denied payment 
of it; and urged U»at, under Regulation VIII. 1793, the plaintiffs 
are not proprietors entitled to any raalikana. The moonsiff of 
Soornjgurra, who dispQfSed of a similar action against the petitioner 
instituted by Poknarain and others, plaintiffs, decreed for the plain¬ 
tiffs in this case—the grounds for his judgment being the same in 
both. Tiic judge, in appeal, affirmed the decision, frecdrdingj his 
reasons fur so doing in terms similar to his proceeding in the case 
uf Poknarain and others, versus the petitioners, on which a special 
appeal was jireferred. ^ 

The two cases above referred to arc in all respects parallel. The 
Court’s judgment in admissioi> of special appeal in the case of 
the petitioner versus Poknarain, sets forth tlie grounds on which 
the (lecisions of the lower courts are reversed, and is annexed to 
the record of this case. It must be brought on the Court’s file, and 
returned, for further investigation, to the moonsiff, as directed. 


The 4th Mabch 1846. 

Present : 

R. BARLOW, 

Temporary Judge. 

Petition No. 922 op 1844. 

In the matter of the petition of Goneish Dutt and others, filed in 
this Court on the 20tlj November 1844, praying for the admission 
of a special appeal from the decision of the judge of Bhaugulpore, 
under date the 1st August 1844, affirming that of the moonsiff of 
Soorujgurra, under date 21st May 1844, in the case of Hnrlal 
Sing and others, plaintiffs, versus petitioner and others, defendants. 

It is hereby certified, ibkt the said application is granted on. the 
following grounds. 
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FlaintiiFs claim under purchase from tlie heirs of Jobraj Sin& a 
half pie share in 16 annas of Maldah and Maldah Buzoorg. 
rent of the village is rupees 264 ; and the plaintiffs allege they 
have all along received malikana on that sum from the defendants. 
After deducting the payments, the sum' of rupees 2, 15 annas and 
2 pic, principal and interest, is due by them, for which this suit is 
brought. 

The defendants in this, as in two other suiis at the instance of 
Poknarain and Suinmnn Sing, deny plaintiff's’ right to malikana. 
The moonsifif and the judge decreed ki favor of the plaintiffs, for 
the reasons recorded in their decisions, in the cases adverted to— 
the cases being similar, and the decisions founded on the same 
principles. The Court’s judgment (annexed) in the above cases sets 
forth the grounds of admission of the special appeal preferred by the 
petitioner. The same grounds apply to this case. Let the case bo 
Drought on the Court’s file, and returned, to^be retried, as directed, 
by the moonsiff. 

The 4th March 1846. 

Present ; 

R. BARLOW, 

-Temporart Judge. 

Petition No. 923 op 1844. 


In the matter of the petition of Goneish Dutt and others, filed 
in this Court on the 20th November 1844, praying for the admis¬ 
sion of a special up{)eal from the decision of the judge pf Bhaugul- 
pore, under date the 1st August 1844, affirming that of the moon¬ 
siff of Soorujgurra, under date the 11th May 1844, in the case df 
Nihal Sing and others, plaintiffs, versus petitioner and others, 
defendants. 

It is hereby certified tliat the said application is granted on the 
following grounds: 

Plaintiffs claim one anna share, purchased by their ancestors 
and by themselves, of Maldah Buzoorg, the irent of which is 264 
rupees. They state, they have all along received malikana from 
the defendants. After payments, the sum of 23 Company’s rupees, 
8 annas, 4 pie, 16 gundas, principal and inter^t, is due Hom them, 
for which this suit is brought. The defendants, against whom 
three similar actions were instituted by Poknarain, Summun Sing, 
and Hurlal Sing, deny plaintiffs* right to malikana. 

The arguments adduced by the parties in this and the above 
m^tionea cas^ in support of their pleas, and the grounds on 
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which the lower courts decreed in favor of the plaintiffs in iU| fopr 
cases, are the same. 

The reasons for admission of a special appeal are also the same 
The Court’s judgment is detailed in their proceeding in the 
Poknarain versus the petitioners, annexed. Let this case ^ dealt 
with as the others. 


Tii* 6th March 1846. 
PRESiSNT : 

R. H. RATTRAY, 

Julies. 

CASE No. 255 OP 1844. 


Regular Appeal from a decision passed by the Piincipal Sudder 

Ameen of Bhagulporet Mohummud Majid Khan, Jum 2&thy 1844. 

RAJAH NIRBHEI SINGH, Appellant, (Plaintiff,) 

versus ^ 

BURAJ SINGH, and thirty-five others. Respondents, 

(Defendants.) 

• 

This suit was instituted by appellant, on the 25th April 1840, to 
obtain possession of talook Muhsuree, pergunnah Chukaee, from 
respondents; to cancel an asserted mokurruree pottah (or lease in 
perpetuity) for the same; and for wasildt (or mesne profits,) to what 
amount, not specified. The value of the talooK, estimated at 
Company’s rupees 85,000. 

An outline of the decision appealed from, will sufficiently exhibit 
the case which the courts have oeeii called upon to determine. 

* The plaintiff states, that in 1186 Fuslee, Ram Singh Race, 
Purm Singh Raee, Manick Singh Raee, and AJeet Singh Raee, 
ancestors of defendants, obtained a mustajuree pottah (or farm- 
lease) of the talook from Rajah D’hoor’p Singh, plaintiff’s fatfaeri 
extending to 1212 F., the jumma (or rent) bemg 322 rupees, 
besides su/dmee; that fn 1213 Fuslee, the Rajah held the lands 
Mas (under his own immediate management); and that, in 1214 
Fuslee, another pottqh was granted (bv plaintiff) to Purmesur 
Raee and others, extending to 1227 ^'uslee, at a jumma of 
rupees 343. Documents are filed and witnesses cited to prove^ |he 
facts. The first pottah sets forth that it was granted to Ram Sip^h 
and others, at 322 rupees a year, they to pay the revenue regu* 
larlv, year by year, and to*'enjoy the produce,—but no mention is 
made of any year to wliich the lease was limited; and it doea aot 
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fippear, by inference, whether the pottah was a 'common 

farm-lease, or one in perpetuity; but such a pottah can only be 
regarded as the latter. The plaintiff has no kuhooleeut (deed of 
agreement from the lessees) for 1186 Fuslee, by which to support 
his claim; and the story of a second pottah and his own khds 
management, has been fabricated for the sake of meeting the 
statute of limitation. If the lands w'ere held khds in 1213, docu¬ 
ments would not be wanting in proof of such possession; and as 
to the new settlement with the old lessees, the petty increase of 
juinma, from 322 to 343 rufices, furbishes no pretence or motive 
to such a proceeding.. Besides, the witnesses to tho ass,erted 
kuhooleeut 01 1214 F., contradict each other, so as to render it 
inadmissible. A khui (letter) of 1196 F., from the Rajah to 
Ram Singh and others, (agreeing to reduce the rent of 1186 F., 
from 322 to 301 rupees,) filed by the defendants, is denied by 
appellant, on the ground of Ram Sii<gh not having been then 
alive; but in the case of Anund Singh, it was stated by Purmesur, 
that he (Ram Singh) died that very year. That khui declares the 
Jumma to be, for them and their fnrzuuddn (descendants) 
301 rupees. Decisbns in cases arising amongst the defendants, 
shew the lands to have been regarded as mokurruree; and in 
the magistrate’s court at Monghyr this was pleaded, and not 
denied by the plaintiff. No doubt can be entertained. Besides, 
setting aside the pretended kuhooleeut oi 1214 F., the dispossession 
of plaintiff and possession of defendants are proved from 1186 to 
1227 F., a period exceeding forty years. The plaintiff’s claim is 
therefore dismissed.’ 

Without entering into the question of right, as founded upon 
the pottah of 1186 F., it is to be observed, that, admitting the 
execution and acceptance of that of 1214 F., tlic occupancy under 
which expired in 1227 F., upwards of nineteen years—from 
1227 F. (1820) to 1247 F. (1840)—elapsed before this suit was 
instituted. The appellant pleads and shews, that, throughout this 
period of nineteen years, summary applications to, and enouiries 
and orders by the courts, were frequent; and his witnesses depose 
to offers, on the part of respondents, of the payment of all arrears, 
agreeably to the rents demanded, provided a new lease were 
granted to them. But allowing the former to have been as 
represented, it avails nothing; for under ^he GonstructiCn No. 
813 (of 1833) no summary proceeding is admissible in deter¬ 
mining periods fur tho institution of suits under the law of limita¬ 
tion ; and, as regards the latter, it is proved, by official proceed¬ 
ings of. liie local smthorities, that the rents acknowledged by 
respondents to be due, under the pottah of 1186 and the khit of 
1196 F.,—301 rupes that is—were, on rejection by appellant, 
lodged in the civU Court, and bv it transferred, as deposit to the 
4kuict collector, for after disposal.. 
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The- appellant- denies- the law of limitatidn btiving^ any* beorhi^r 
on the case: inasmuch as a proprietor may at any time, fis; his. 
own rent upon his own lands, and those who decline to holdr- 
on his terms, nrast resign their occupad(^ : their non-acqniescence 
cannot afteet his proprietary right; Without disputing this (which* 
is nothing, in the present instance, in the absence of an exposition 
of the whole of what is intendedito be involved in it) it is sufficient 
to advert to what the facta of this case r^ly are. The pro¬ 
prietary right has neveil* been denied : the plea of respondents 
is bas^ upon it: but the p^ah to be cancelled, is admitted by 
the proprietor himself to have been executed by his father, sixty 
years before the suit was brought; and up to the present moment, 
the defendants (in whose possession it remains, though subsequent 
settlements are pl^ded by appellant) have never paid any increase 
upon the rent for which it ^stipulates as the only condition of hold¬ 
ing under it. Were any thing wanting, the claim for wasildt would 
supply it. 

Such a suit, after such a lapse of time, cannot be recognised: 
and on this ground, I affirm the dismissal passed by fhe Judgment^ 
of the lower court. 

All costs to be paid by appellant 


The 10th •March 1646. 
Present : 

R. H. RATTRAY, 

Judge. 

CASE No. 103 OP 1845. 


SpcfAal Appeal from a decision passed hy the Principal Sadder 
Ameen of Tirhoot, Niamut AH Khan^ February '‘l^d 1844; 
affirming a decree passed by the Moonsiff of Tegreh, AH Bukhsh, 
June *22df 1843. • 

DHOON RHAEE SINGH, BHOOCHAEE SINGH, 

Appellants,* Dependants, (with 10 others,) 

versus 

HEERA LAL, OMR AO SINGH (fob self,, and the hbib 
OF PREM LAL) DURSHUN LAL, and oxiiebs. Respon¬ 
dents, (Plaintiffs.) 

This suit was institute^, by the respondents, on the 6th ApHl 
1842, to recover from appellants Company’s rupees 295-14, the 
estimated value of grass used for thatching, the produce dP tMa 
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year 1249 Fuslee, on sixty beegahs of land, situated in mouzah 
Balnathpore-Koorea; lost to respondents through the acts of appel¬ 
lants. 

The appellants held these ‘^and other lands under a pottah from 
three of me respondents, for ten years, from 1245 Fuslee, on an 
advance of three hundred rupees for the lease. In the course of 
the same year (1245 Fuslee) the lands, which had been held rent 
free by the lessors, were resumed by Government, and the lessees 
ousted. After the usual investigation intb their alleged rights as 
proprietors, a settlement was made with the respondents generally, 
by whom this action was brought, to recover the amount of loss 
sustained by the continued trespass of appellants’ cattle, which had 
been wilfully driven b;^ them (appellants) into the grass crop the 
value of which was now sought, with a view to its destruction. 

Appellants pleaded their lease, the tcrtn of which was unexpired; 
but this plea was over-ruletl by the iowei; courts; which, with 
reference to the subsequent settlement made for the lands, between 
Government and respondents, declared the prior engagement to be 
no longer in fbrce. 

To try this questron, the special appeal was admitted; with a 
notice of further points which the presiding judge considered to 
require attention, in the event of the order on the first being upheld, 
viz., the absence of any defined boundaries of the lands, by respon¬ 
dents, and discrepancies in the evidence as to quantity and rate of 
rent, the lowest c::timates of which had been adopted in the decision 
of the case. 

On entering upon the proceedings, a fact was exhibited which 
would appear to have been withheld from the Court at the time the 
special appeal was applied for, which gave an entirely new charac¬ 
ter to the transaction. When the resumption of the lands took 
place, a settlement was made with the proprietors, as before stated; 
but they (the lands) were contiguous to the estate of appellants; 
and it was an object with them, to establish a more certain hold 
and interest in them than was aftbrded by their pottah: so they 
resolved to get the old proprietors set aside altogether, and to 8ul> 
stitute themselves as lessees with the Government; which they 
proceeded to accomplish by the offer of a Irent nearly double of 
that already tendered and accepted from the former. This offer, 
and the machinations resojited to to give< it effect, induced a 
rejection of respondents, who were only reinstated after much 
trouble and vexation, in establishing their proprietary rights and 
the paramount claims admitted to ^ with them. • The new settle- 
i^ent #as, as above noted, made with the respondents generally— 
i#ith nine individuals, that is—three of whom only had join^ in the 
lease to appefiants. Under these circnmstances, that lease had 
ceased; itliad'’been virtually abandoned'by appellants themselves: 
l^ttt is'wanton malice at the failure of their schemes to circumvent 
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tlie respondents, they collected and drove In, upon this grass, im- 
niense herds of cattle, their own and their friends’, ij^ot once c^r twice, 
hut systematically, for two consecutive seasons, till respondents had 
recourse to tliis and another action to redeem their losses... 

TJie lowest estimate of quantity and rent of land, having been 
adopted, does not require further notice, than to observe that the 
claim is for * the value of a grass crop of sixty beegahs,’ which 
value and extent are deposed to; and that respondents (who only 
could complain) have made no appeal or oDjectioii against the 
amount adjudged to them—ft^hich too was fixed by themselves, and 
could not have been legally exceeded. 

I affirm the decrees of the lower courts, on the grounds on which 
they were passed; with costs payable by appellants. 


The IOtii March 1846. 
Present ; 

R. H. RATTRAY, 

Judge. 

CASE No# 104 OF 1845. 


Special Appeal from a decree passed hy the Principal Sadder Ameen 
of Tirhoot, Ninmut Ali KlmUy February 22d 1844; reversing a 
decisdon passed by the Moonsiff of Tegreh^ Ali JBukhsh, January 
22d, 1843. 

DHOON RIIAEE SINGH and BHOOCHAEE SINGH, 
Appellants, (Defendants,) 

versus 

HE ERA LAL, OMRAO SINGH, (for self, and the heir of 
PREM LAL,)DURSHUN LAL and others, Respondents, 
(Plaintiffs.) 

This was the first fiction resorted to by the respondents under 
the circumstances set forth in the preceding numoer, 103. The 
claim was for Company’s rupees 298>14, the amount of injury sus¬ 
tained in 1248 Fusledl The moonsiff dismissed the suit, for want 
of evidence to uphold it: but when, three months afterwards, a 
similar claim was brought, for the year 1249 Fuslee, in another 
suit, corresponding evidence in confirmation of the facts before 

E leaded, was deemed conclusive; and the decree was passed ixt 
Ivor of .respondents affirmed under number 10^. 

Q 
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On appeal to, tlie principal sudder ameen, the moonsiffs dismissal 
of this suit was reversea; and, entirely concurring in the judg¬ 
ment, I affirm the decree appealed against, with costs payable by 
appellants. 


The 16th March 1846. 
Present : ‘ 

A.’ DICK^ 

Judge. 

CASE No. 18 OF 1843. 


Regular Appeal from the Principal Sudder Ameen of Zillnh 

Mymemingh, 

* a 

NUBKOOMAR CHOWDREE and others, Appellants, 

(Plaintiffs,) 

r)ersm 

SOOBURN BEEBEE, and.jOtu£BS, Respondents, 

(Defendants.) 

Ghoolam Sufdurf Pleader of AppellantSi Bunsee Budutiy Pleader of 

Respondents. 

Suit for right to new assess a dependent talook laid at 5,200 
Company’s rupees. 

The plaintilfs sue to new assess a dependent talook hold by the 
defendants, on the ground that it is not istemrarecy or a tenure on a 
permanently fixed rent; and that although the defendants hold a 
dowl~bundobust, or rent-roll, granted to their ancestor by plaintiffs’ 
ancestors, still it is not hereditary, and therefore of no avail after 
the decease of those to whom it was given. Further, even if per¬ 
petual, it is not binding on plaintiffs, who purchased a portion of 
their zumeendarry from an auction purchaser, and which was sold 
for arrears of Government revenue after the dowl was given. 

The defendants replied, that the plaintiffs’ suit was inadmissible, 
because they had formerly sued for enhanced rent of this very 
tenure, and their claim was dismissed in the zillah, and by the 
Sudder 0>urt, and the dowhbmdohiaty or rent-roll, in their posses¬ 
sion, declared valid and perpetual, and that with respect to the 
plaintiffs having purchased tne portion sold for arrears of Govern¬ 
ment revenue from the auction purchaser, it was false. Two 
ja(%ea of ^e Sadder had recorded in a decision of ani^er suit oi 
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tlie plaintifiB for a similar claims that tho plaindfiTs themselv^ were 
fictitiously the real purchasers,—and therefore they could have no 
right to break tlio rent-roll kt question; 

The principal sndder ameeii deeming the permanency of the 
rent-roll to have been clearly decided in the mrmer case by the 
Sudder Court; and the point of the plaintiffs having been the real 
purchasers at the auction sale for arrears of a portion of their own 
zemindaree, folly established, and recorded in a decision of the 
Sudder Court, dismissed {he claim of plaintifis, 

JUOOHENT. 

In dismissing the former suit of ap^llants against the respon* 
dents for enhancement of rent, the sudder judge finaliy settled the 
permanency of the rent-roll between the parties,—therefore this suit 
to new assess the'* tenure on the grouna of its not being a mokup- 
rurree or istemraree tenure, is untenable by the appellants, heirs of 
those who gave the abo^e rent-roll. The fact of their having been 
the real purchasers at the auction sale, in another*s name, has also 
been deciiWl by the Sudder Court. Tiiey cannot thertfora claim to 
cancel the rent-roll on that ground; but if they could, it could be 
only to the extent of their purchase, and not for the whole. 

Appeal dismissed with full costs. 

The 16 th •March 1846. 

PRESEN®; 

A. DICK, 

Judge. 

CASE No. 19 OF 1843. 

Regular Appeal from the Principal Sudder Amen of Mgmenmg^ 

Suit laid at 10,577 Company*s rupes, 1 anna, 1 ^nda, for 
balance of rent from Assin 1237 to Ughun 1248, B. E., due oa 
account of the above talook. 

The parties and pleaders are the very same as in the above suit. 
No. 18 of 1843, and the claim is founded on the same grounds, and 
is resisted in like mantfer. 

The appeal is therefore dismissed with full costs, as a matter of 
course, being totally dependenit on the former claim. 
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The 17th March 1846. 
Present : 

A. DICK, 

Judge. 


CASE No. 25 OF 1843. 


Special Appeal from the decision*of the Judge of Dacca^ 

Mr. J. F. Cooke, 

RADII A PURSHAD RAE, Appellant, 

versus 

GOUREE PURSHAD RAE, Respondent. 

Pleaders -— Bunsee Bndun and Ram Pran for Appellant^ and 
Ghoolam Sufdur fcr Respondent. 

Suit laidc at Company’s rupees 1021, 3 annas, 5 gundas, 
2 cowries, for share of 2 annas, 16 gundas, 1 cowrie of a zumeen- 
daree. 

The appellant’s statement; He was a sharer in an estate to the 
extent of 4 annas out* of 9 annas, which was sold bv public auction 
for Government arrears, and purchased by respondent. After the 
sale, the respondent received from him a portion of the earnest 
money to be paid into the 'collectorate, and wrote him a deed 
engaging to let him have the above share of 2 annas, 16 gundas, 
1. cowrie, out of tlie 9 annas, on receiving the balance of the price 
of the said share. He would not act up to tho agreement, and 
therefore this suit. The principal sudder ameen, Mr. Reilly, tried 
the case, and, on the testimony of the witnesses to the deed, de¬ 
creed upon it, deeming the cl^iin not contrary to the law. The 
judge, in ajipeal, dismissed the suit, ou the ground that the claim 
was inadmissible, being founded on a transaction contrary to law. 
This the appellant’s pleader contended was not right. The deed had. 
been provecl, and judgment ought to have been given accordingly 
on it; in such a case, the course for the court to take was pointed 
out in Section 20, Regulation XL 1822. 

The respondent argued, that the deed was^a fabrication, and the 
suit instituted merely to get the sale cancelled; and that the judge 
flbeided most correctly. 

A special appeal was admitted by Messrs. Tucker and Reid, on 
aficpivmt of the extraordinary nature of the suit, and the nicety of the 
point to be decided. 

Judgment. 

3!|he appellant in Ids plaint admitted^ and there is mention of it 
lA de^ or ikramameh on which the claim is founded, that the 
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parties had come to an understanding before the sale, that te* 
spondeiit was to purchase, and appellant to share to the extent 
claimed. The appellant was one of the defaulters prohibited by 
law from purchasing; therefore the transaction was to all intents 
and purposes an infraction of the law, by evasion, and any claim 
originating in it untenable in court The judge very properly did 
not enter into the truth of the deed or onierwiae: the courts 
should decide no point, unless obliged. Plis'decision is confirmed, 
and the appeal dismissed with full costs. 


The 17th March 1846. 

Present : 

R. H. RATTRAY, 

. Judge. 

CASE No. 24 OF 1845. 

Special Appeal from a decision passed hy the 2d Principal Sudder 
Ameen of Tirhoot^ Ushruf Hosein, No^ember SOM, 184.3; 
affirminy a decision passed hy the Sudder AmeeUt Sulamut Alt 
Khan, July 1842. • 

RAM PUR*SHAD ClIOWDHREE, SHEO PURSHAD 
GHOWDHREE, BHOLANATH OHOWDHREE, and GOOR 
PURSHAD CHOWDHREE, Apfellants, (Plaintiffs,) 

versus 

JAFUR IIOSEIN KHAN and eight others, Respondents^ 

(Defendants.) 

This suit w'as instituted by appellants on the 6th July 1841, to 
recover from respondents Company’s rupees 745-8-3. h^ng prin* 
cipal tnd interest of a sum of money (601 rupees) advanced on a 
lease of certain lands in Mouzah Ohandpoor, from which lands 
appellants were dispossessed before the deot was satisfied, in con¬ 
sequence of the sale of respondent’s estate for arrears of Goyem- 
ment revenue. * 

The sudder ameen rejected the claim under the law of limitation. 
The principal sudder ameen over-ruled this; but dismissed the suit, 
because the dustdvees zur-i-peishgee (deed or lease on the advance) 
did not contain any condition making the proprietors responsible 
under the circumstances attending tlie loss of the village, and 
because such loss did not involve any fault on their part 
The Court were of opinion that such a decision was contrary to 
the practice of the courts in such cases, which hold a borrower 
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responsible for a debt contracted on the security of land, till it be 
proved that such debt has been satisfied from the produce of the 
land, or by other means. Tiie special appeal was aamitted on this 
point. ** 

It appears that the sum stated, was advanced to Ahmud Hosein 
and Man Bibi, of whom the respondents are heirs, by the father of 
the appellants, Myaram Chowdhree, for a pottah extending over 
three years, 1230 to 1232 Fuslee, and for such further period as 
should be required to liquidate the advance made for it; that 
Myaram died—when, is not ’ stated,’ nor the consequences of his 
death; that in 1247 Fuslee, the estate was sold by Government; 
and that the year following the suit W'as instituted. 

The sudder ameen,'taking the deed as a bond for money advanced 
on land security, and reckoning from the end of 1232 Fuslee, the 
last year of the specified period of lease, to 1248 Fuslee, in which 
the suit was instituted, declared the law pf limitation to bar the 
courts' cognizance of it, and dismissed the claim. 

The principal sudder ameen overruled this; but affirmed the 
dismissal for* other reasons, as just stated. 

The appellants, protesting against the grounds of these decisions, 
obtained admission of their appeal; and the case has now come on 
in due course to be disposed ofi 

Against any interference with the orders of the lower court, the 
respondent pleads, as before, the law of limitation, with reference to 
the fifteen years between 1232 and 1248 Fuslee; the more than 
satisfaction made for the de][>t, by the usufruct of the land during 
the sixteen years of appellants’ occupancy (1230 to 1247 Fuslee); 
and the non-production of the accounts ty appellants, required by 
Section 11, Regulation XV. 1793. 

The law of limitation clearly does not apply : the deed, or pottah, 
stipulated for possession (after 1232 Fuslee) till the advance should 
be satisfied; and under this clause possession was held, unopposed, 
so far as any thing appears to the contrary, till 1247. In 1248 the 
suit was instituted Nothing beyond this has been established or 
enquired into; and the case must be returned to be disposed o| on its 
merits. 

It is ordered, therefore, that the decision appealed from, be can¬ 
celled; and that the case be returned and restored to the file, and 
re-tried de novo, upon such evidence as the- parties may produce 
re^ectively to the mets to be substantiated. 

The usual order as regards stamps, &c. 
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The 17x11 March 1846. 

Present : 

C. TUCKER, 

Judge. 

Petition No. 1069 or 1844. 

In the matter of the petition of Soorut Narain Sing, 6Ied in this 
Court, on the 20th Decembe&l 844, praying for the admission of a 
special appeal from the decision of Syed Monowur Aly, principal 
sudder ameen of zillah Shahabad, under date the 27th September 
1844, reversing that of Molovee Mazoom I][psaen Khan, sudder 
ameen of the said zillah, under date 6th July, 1844, in the case of 
Soorut Narain Sin|r, plaintiff, versus Baboo Coomar Sing, defen¬ 
dant. * 

It is hereby certified that the said application is granted on 
tlie following grounds. 

Tlic petitioner brought his action on llth March 184^, to. recover 
a certain sum of money, with interest thereon, due on a bond, dated 
2d Kartick 1239 F., corresponding with 23d October 1831. But 
the amount was not payable till the end of Bysack 1239 F., cor¬ 
responding witli the 14th May 1832. Consemently the cause of 
action did not commence till tne latter date. The principal sudder 
ameen reversed the decree of the sudder ameen, which was in favor 
of the petitioner, on the grounds that calcnlating either from the 
date of the bond, or from the date from which the amount sued for 
became due, more than twelve years had elapsed ere the suit was 
instituted. This is clearly an error. Calculating from the latter 
date, which is the correct mode, viz. 14th May 1832, there remained 
two months and three days to complete the period of twelv|%’ears, 
when the suit was filed, viz. llth March 1844. 

The special appeal is, therefore, admitted, and the case remanded 
to the principal sudder ameen for decision on its merits. 

The 17th March 1846. 

Present: 

C. TUCKER, 

Judge. 

Petition No. 1067. 

In the matter of the petition of Roop Chund Pandy, filed in this 
Court on the 27th December 1844, praying for the admission of a 
special appeal from the decision of Mahomed Rafiq Khan, addi¬ 
tional pnncipal sudder amedh of the city of Patna, under date tlie 
27th September 1844, reversing that of Mirza Mahomed Saddeek 
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Khan, sadder amccn of said zillah, under date the 16 th July 1844, 
in the case of Musst. Mukundy, plaintiff, versus Roop Chund Pandy, 
defendant. 

It is hereby certified that the said application is granted on the 
following grounds: 

The plaintiff in this case, Musst. Mukundy, sought to annul the 
sale of a decree, obtained by her deceased husband, to the defen¬ 
dant. Tiie fact having been esUiblishcd, and the process directed to 
be observed on such occasions, by Construction No. 1341, having 
been duly observed, the sudder ain/^eu dismissed the claim. Oil 
appeal, the additional principal sudder simeen reversed the decision 
of the lo\ver court, on the grounds, that the transfer of the decree 
to be legal should b/tve been made by a regular bill of sale on a 
stainpt paper of requisite value. This opinion being in direct 
opposition to Construction No. 1341, which redognizes such trans¬ 
fers by mere endorsement, the speCia* apjieal is admitted, and the 
case remanded to the additional principal Sudder ameen to be tried 
on its merits. 

The 18 tii Mahch 1846. 

Present : 

‘ J. F. M. REID and 
A. DICK,. 

, Judges, 
and 

W, B. JACKSON, 

Offg. Temforary Judge. 

CASE No. 2*25 OP 1843. 

Regular Appeal from tlw deciston of the Principal Sadder Ameen of 

Beerbhoom. 

MUSST. NUJUMOONISA, KEESHTJBNATFI RAI and 
OTHERS, Appellants, (Defendants,) 

versus 

SHAIK MAHOMED BHEEKUN, Resppndent, (Plaintiff.) 

Claim ; Possession of Lots Lukkipore, Akburpore, and Lutgur- 
ria, with tlieir mozafut.and dependencies and mesne m'oceeds n'oiu 
the 6th Asin 1247, the date oi purchase by ]>Iaintin, also to set 
aside certain putnee, durputnee and ijareh claims set up by defen¬ 
dants in opposition to plaintiff’s claim. 

Suit laid at rupees 7,990-7. 

The plaintiff stated that he had purchased the estate in question 
of Musst. Rujuboonisa, one of the defendants; but, on trying to 
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obtain possession, the other defendants opposed liim on the ground 
of Imving previously obtained putnees and a farm of these lands 
from Rujuboonisa. The plaintiff assented that these putiiees, &c. 
were fraudulent:—one, the principal one, being in favor of Nuju- 
moonisa, second wife of the ftither of Rujuboonisa, and that the 
whole had been written in order to defraud plaintiff of the right 
ac^ired by his purchase. 

On the 17th July 184^, tlw principal sadder ameen decreed in 
favor of plaintiff, with some*eduction in the amount of mesne 
proceeds. The appellants, dissatisfied ^;itli this award, brought a 
regular appeal to this court, and the case being brought before 
Mr. E. M. Gordon, was by him referred to a full Court. 

Opinion. 

This is a claim to obtain possession of 3 lots of lands, which were 
purchased by the plaintiff from defendant by private contract The 
date of the Kewalah is 6th Asin 1247, or 20th September 1840; 
but, prifvious to this, the lands in question had been .attached by 
the Court, with a view to sale in satisfaction of a decree held by 
the plaintiff against the defendant, Rujuboonisa, in case No. 94, 
passed by the principal sudder ameen. Tlie attachment took place 
and was reported by the nazir on the 15th October 1838. The 
defendants do not object to claim for possession, but plead that the 
lands had been previously let in putnee an(\ farm; but, on looking 
at the dates of the putnee kewalahs, we find they are 17 th Sawun 
1246 (1st August 1839) and 9th Bhadoon 1247 (23d August 1840) 
botli subsequent to the attachment; the putnees are therefore both 
illegal. Of the farm tliere is no legal proof; no lease having been 
produced, but merely an nmulnaineh bearing no stamp. These 3 
claims of defendants arc tlierefbre untenable. The defendant could* 
not let in putnee after attachment of her rights in execution of a 
decree. The opposition of the defendants is therefore illegal and 
unjustifiable, and we confirm the decree of the lower court, award¬ 
ing the claim of the plaintiff, and declaring the 2 putnees and the 
ijaroh null and void; there is reason to believe that they are also 
fraudulent. The objection raised against the suit, that it includes 
several different objects, upon which ground the appellants claim 
that the plaintiff be nonsuited, is not in our opinion made out. 
Tliere is nothing objcAioiiable in the form in which the suit is 
brought: the property being one and the same, and held under the 
same title, that of piu'chasc by private contract. Costs against 
appellants. 
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The 19th March 1846. 

Prepent : 

C. TUCKEK and 
J. F. M. EEID, 

Judges, 

and 

11. BARLOiV', 

Temporary Judge. 

CASE No. 202 OF 1843. 


Regular Appeal from decision of Principal Sadder Ameen of 

Nuddeah. 

GYANPUTTEE BANOORJEA, Defendant, (Appellant,) 

* versus 

SUROOP CHUWDER SIRCAR, Plaintiff, (Respondent.) 
Plaintiff states as follows: 

I held, under potiah, certain hirmotur lands belonging to Bhow- 
anee Sunkur Banooijea, situate in tlu^ village of Goaree, CliuklaU 
3SJ utteearee, built an ipdigo factory and made a garden thereon, 
and held them for a long time. On Bhowaiice’s death, his heirs, 
Sotragoon Banoorjea and Sliamatonnaie Banoorjea, gave me a farm 
• of these lands on the 29th Assln 1229, for 11 years, at 206 jjimraa, 
on advance of 1200 rupees. The jurnma was to be set off against 
the loan and interest thereon, at 12 per cent.; on payment of 116 
urupees, amount due by me at close of the farm, it was to be relin¬ 
quished. The two last named individuals, on ikrars dated 

10th Maugh 1231, borrowed. 357 Rupees. 

14th Assin 1233, „ . .... 234 „ 

26th Kartik ditto, „ ...... 500 „ 

17th Jheit 1234, „ . 80 „ 

Making a Total.Rs. 1171 

Again being in w’ant of cash, they, on the 15 th Srabon 1234, bor¬ 
rowed from me a further sura of 1174 rupees; these two sums, with 
interest 782 rupees, amounted to 3100, on account of which a second 
farm was given me for the term of 24 years, commencing 1240 to 
1263, on the same jumrna, 206 rupees; and it was to be carried to 
account in liquidation of the loan. The four ikrars, as above, were 
returned by the defendants wdth thein signatures torn off. I have 
from the first pottah to the commencement of the second, and on 
the strength of the secoRcI, continued in possession* Mr. Harris, 
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in collusion with defendants, got a farm in tlie name of his servant 
(iooroo D')is Koy, and began to oppress the ryots, who applied to 
tlio feMjdaieo c(iurt. The joint magistrate however upheld Mr. 
HiTriijS post-cssion, and ordered me lb sue in the civil court. I 
hold lito farm under the second agreement for 5 years from its 
commencement, and the defendants cannot oust me. 1 sue, esti- 
inatiiig my action at 5299 rupees 15 annas 8 gundalis 3 cowries, 
4o recover possession of^ the farm; to have the question of tlie 
advance of 31U0 rupees euquirM into, and for 1662 rupees, 11 annas, 
10 gundalis, mesne profits, u*p to the date of plaint, and pray also 
for mtjiie profits up to date of regaining possession. 

Answer of Jugdissore and Gyanputtee, dated the 31st January 
1842. .... * 

On the expiry q£ plaintiffs farm in 1239, we held the village 
Goaree in our own possession •u|> to 1243. Plaintiff wished to 
renew his farm at his former jumma, viz. 206 rupees; but wo had 
increased the proceeds of the lands, and therefore refused his offer ; 
and in 1244 gave a farm of them at 235 rupees jumma, to Mr. 
Harris, in the name of liis servant Gooroo Doss Roy, for i2 years. 
We never took any money on the dates specified in tlic years 1231, 
33, and 34. Oiir klias possession from 1240 to 1243, will be esta- 
blislicd by the jumma wasil bakee papers put hi. 

Answer of Mr. Harris, in support of the above. 

Tlie principal sutlder amecu passed judgment on the 22d June 


1843. 


The points to be decided, ho held to be the following: 1st, whe¬ 
ther the pot tab dated the 15th Srabon 1234, was good; and 2d, 
was the plaintiff in possession of the disputed land from 1240 to 43 
on the strength of that pottali. He was of opinion tliis was esta¬ 
blished, for the following reasons. 

1. Tlie evidence of Anund Ohunder Kur, Jadliob Chiinder Bose, 
Gireedhur Biswas, and Madliob Cliunder Biswuis, proved a farm 
was given by Sootragoon and Shamatomiaie in 1234, to commence 
in 1240, and to run to 126.3, on advances made to them. 

2. Defendants admit plaintiff’s farm and his possession up to 
1239, but tJiey allege kbas iiossossion from that period to 1243. 
This however is not proved ; for copies of jictitions presented by the 
ryots in the fbiijdareo court, prove plaintitf’s possession up to 1243, 

3. In a case in tho» foujdaree court in which Mr. Harris was 
one of the parties, Hurris Ohunder Mittre claimed 35 bigabs of 
land; and filed copy oj‘ a pottah dated in 1241, and also receipts 
for 1241-42-43, given him by Bykaunthnath Bisw'as, plaintiff’s 
goinashtab, and his j)ossQgsion was in consequence upheld; more¬ 
over, when disputes arose between Mr. Harris and the jplaintifF in 
tlie foujdaree court in 1244,, the defendants never mentioned they 
bad held in khas possession up to 1243, which they ought to have 
done. 
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4. The jumraa wasil bakee papers and evidence put in by 
plaintiff prove his possession from 1240 to 1243. 

5. The papers produced by the defendants to prove possession 
from 1240 to 1243, have bebn altered to give them an appearance 
of age: and ns to Bykaunthnath Biswas’ evidence in favor of the 
jumma wasil bakee papers put in by tlie defendants, it avails them 
nothing ; for, in Hurris Chunder hlittre’s case, above alluded to, 
the pottuh and receipts which he filed were declared to be signed by 
Bvkaunth Nath Biswas: he is in collusion with the defendant. The 
mesne profits, rupees 1662, claimed, hre not prov'cd, but it is shown 
that Mr. Harris got the farm at rupees 235 per annum from 1244. 
Plaintiff is entitled to that amount annually from the last half year 
of 1244 to the end 6f 1249, being rupees 1292, 8 annas; and to 
possession of his farm, with costs and interest on .both from this date 
to date of realization. 

By the Court.* 

This action is brought to set aside an order of the foujdaree 
court, passed on the 22d November 1837, under Avhich tlio defen¬ 
dant, Air. liaiTis, holds possession of the farm given to liim by the 
other defendants. The principal sudder ameen has very properly 
laid it down as a principle, that the proceedings of the magistrate’s 
court are not of themselves sufficient proof in a civil court on which 
to ground a decree ; and has, in) the course of his iiivcstigatiuu, 
tested, and, after examination, rejected, all the proof adduced by 
the defendants, originating m the proceedings of the magistrate. 
But he has, at the same time, without any hesitation and without 
any investigation, admitted and founded his decree in favor of the 
plaintiff'on similar foujdaree proceedings put in by liim; an incon¬ 
sistency which the Court cannot but nptice with ccnsuj-c. On the 
merits of the case, the Court observe that sundry exhibits have 
been filed, which the parties, respectively, have supported by their 
witnesses. The case is one of some difficulty, and must be judged 
of under the circumstances by probabilities. They are of opinion 
that the plaintiff lias failed to make out his case; that it is fur him, 
in the first instance, to prove his claim; and that, taking every 
thing into consideration, greater weight is due to the pleas and 
evidence for the defence than to the statements of the plaintiff. 
They accordingly decree in favor of the appellants, reverse the 
decision of the lower court, and charge all costs to the respondent. 
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The 19th Maech 1846. 

Peesent; 

Pv. BARLOJ\r, 

Temporary Judge. 

CASE No. 95 OP 1844. 

Special Appeal against the deAsion of tlie JPriucipal Sudder Ameen of 

llooghly. 

SIDIIEE UEYZA ALLEE, (Defendant,) Appellant, 

versus 

SYED KEERA5IUT ALLEE, Mootwullee op the Imam 
Barka op Hooghly, (Plaintipp,) Respondent. 

Plaintiff states the great-emndfathcr of* the defendant, Sidhee 
IMiijan, was a slave uf Munnoo Jan Khunim and Mirza Sullah- 
oddeen Mahomed Khan, and resided with other !*lav«s in the 
premises attached to the Imam Barra. Snllah oddeen gave him 10^ 
cottahs of land and a house in Imam Bazar for his residence, the 
proceeds of which were always spent in tl^ mohurrum festival. 
On his death Sidhee Kheiratee occupied the house and premises, 
and Avas in possession of them‘during the lifetime of Munnoo Jan 
Khanim, and also during the period when Ilajee Mahomed Mohsin, 
and Rujjub Allee Khan and other mootwallees had’charge of the 
Imam llarra. On the 3d of December 1836, Kheiratee died, 
leaving his grandson, the defendant, who was made acting darogah 
of the cook-room, he was a slave born in the Imam Barra. On the 
12th June 1839, I dismissed him for bad conduct and for thieving. 
Kheiratee, at the time Avhen there were disputes regarding the 
appointment of a mootwallee, added cottahs of land to his holding. 
As I have dismissed the defendant, he is no longer entitled to occupy 
the house and land, I wish to build on it, but ne refuses to vacate. 
I therefore sue him for the house and IG cottahs of ground at the 
value of 700 rupees. 

Defendant in ansAver, after much irrelevant matter, urged that his 
possession and that of his ancestors during four generations was 
admitted, that Sidhee Mirjan was not a purchased slave of Munnoo 
.Taun Khanim and Sullah oddeen—that he came from Persia, 
and they brought him up as their child, and had him married 
to a daughter of a* Syed, in the Hooghly district; that he was 
made a darogah of the Imam Barra, and that on the 5th Bysack 
1164, ei^lit years before the Government acquired their rights, 
Sullah oddeen gave Mirjan 7^ cottahs rent free, from which period 
to the present date, 8*2 years have elapsed—that from the year 
1213, when Hajec Mahomed Mohsin set apart the property as an 
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endowment, six mootwalleos have had charge of it, none of whom 
^ have ever claimed the disputed land, cither from him or his ances¬ 
tors. On the death of Sullali oddeen, his, defendant’s, grandfather, 
applied to JMinmoo Jan Kltanim for some waste liiiul wliich ho 
wished to join to his own land; but she on the 17th Chyto 1206, gavo 
8^ cottahs of lakh raj land to him in perpetuity, under a deed duly 
sealed with her seal and signed by Hajee Mahomed hlohsin, lier 
brother, and attested by witnesses; iVorn which time up to the pre¬ 
sent, 39 years have lapsed, and that plaintilf’s claim is invalid under 
Section 3, Regulation 11. of 1805, ahd under the Oircular Order 
dated the 9th September 1836. lie finally urged that his siiiiiiud for 
the lakliraj land was duly registered, but it bore a date 1164 13. S., 
before the rule of the‘British Government; and that under Section 
14, Regulation III. of 1793, the action was barred. 

The sudder amccii on the 4th August 1840, dismissed the suit 
on proof of the possession of the defendant, and liis ancestors for 
a course of years, and. as it was shewn that three proprietors and 
several mootwallecs had never disturbed their possession. 

The principal sudder amcen, on the 19th July 1843, amended the 
decision of the sudder ameen on tlie following grounds. 

The defendant in his answer admits he w'as brouglit up by Sullah 
oddeen and Miinnoo Jaun Klianim, moreover a list of slaves anil of 
slave girls wliich plaintiff has filed shews that Mirjan was a slave 
of the Imam Barra, of w'liich plaintiff is the mootwallee. Tlie evi¬ 
dence of witnesses also proves that defendant and his ancestors 
were servants, “ Kliadims,” of the Imam Barra. It is diilicult, 
adhering to the Malioiuedan Law, to prove a man a slave—but the 
defendant to a certain extent admits he was a dependent of the 
party represented by plaintiff. 

The plaintiffTays claim to 16 cottahs of land and a house, of tlicse 
the defendant declares himself entitled to 74 cottahs and tlio liouse, 
under a deed of gift from Sullah oddeen, dated 5 th By sack 1164; 
this bears the signature of “ H. Richards,” 1783 A. D. It appears 
from a report furnished by Gungaram Paulit, the karkoon of the 
bauzee zumeen seristah, that Mr. Richards w’as before and after 
that period register and collector in that office ; and as the lands 
have for upwards of 60 years been in the possession of the defen¬ 
dant and his ancestors, plaintiff cannot now claim, and the sudder 
ameen’s decision as regards this land must be .upheld. 

The hibbah nameh dated 1206,^ for the remaining 8-^ cottahs of 
land is not proved; the witnesses produced are not witness to the 
deed, they speak from hearsay. There is no specification that the 
gift is in perpetuity, and it bears no official signature. The text 
of the deed runs in the name of Munnoo Jaun Khaniin; the 
seal is in the name of Munneo Jaun ; on these grounds 1 con¬ 
sider this document to be a forgery ; it is on plain not stampt 
paper as required. Though 39 years have lapsed since the cxe- 
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cution of the document, as it is apparently a forced one, the 
defendant cannot be said to have been in possession as a proprie* 
tor. The plaintiff’s witnesses prove these 8^ cottahs did belong 
to tlic Imam Barra, and the defendafit does not deny this; if he 
and his ancestors have been in possession for 39 years as depen¬ 
dents of Sullah oddeen and Munnoo Jan, their possession must bo 
held to be that of the last mentioned, and of the Imam Barra in 
sueecssion to them. The lands wore pro tempore in possession of 
the defendant, not however by right of proprietorship; his service 
having ceased he cannot retifSn them. If more than 12 years have 
lapsed under the above circumstances, by Clause 4, Section 3, 
Regulation II. of 1805, defenrlant has no right, and the sudder 
anieen’s order regarding this land must be'reversed. I therefore 
decree for the appellant, the mootwallee, 8^ cottahs as per the 
boundaries laid down in the hihhab naineb, and uphold the posses¬ 
sion of the 7^ cottahs fp that portion of the land claimed. 

A special appeal was admitted by Mr, Tucker on the 27t.h of 
February 1844, on the grounds stated in his certificate of that date. 

The decision of this caso turns entirely njion the'‘niattire of the 
defendant’s possession. Ho claims the laud, for which the appeal 
is preferred, by right of gift, hibbab, from Munnoo Jaun Khanim, 
dated 1206—this deed was not proved before^ the principal sudder 
amcen; on the contrary, it was established that the defendant and 
his ancestors were all along sewrants, Khadini, of the Imam Barra, 
and that as defendant was dismissed from service by the plaintiff, 
the mootwallee of the establishment, lie was no longer entitled to the 
portion of ground attached to it. The fact must be admitted as 
recorded in the lower court's judgment—and cannot be questioned 
in special appeal. I therefore dismiss the appeal with costs. 
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The 21st March 1846. 

Present: 

R. 11. RATTRAY anti 
0. TUCKER, 

J EDGES, 
anti 

R. BARLOW, . 

Temporary Judge. 

CASE No. 155 OP 1843. 

Regular Appeal from a decree passed hg fhe Principal Sadder 
Ameen of Shakabadf Muivntmr Ah Khun*, April Wth, 1843. 

RAMNATH, SINGH, Appellant, (Defendant, with Ram 

Gholam Singh,) 

versus 

KAZIM HOSEIN KHAN, Respondent, (Plaintiff.) 

In this suit, which, in the first instance, w-as instituted in tlie 
court of the sudder ameen, on the I'Otli Auj^iist 1840, respondent 
sued to recover from appellant and Ram Gliol.-im Sini^h, 196 
beegahs, 2 beesvvas, and 6 dhoors of land, situated in mouzali 
Jumooah, pergunnah Dunwar, with loasilat (or mesne profits) from 
1245 to 1249 F. The value of the land estimated at rupees 7530-7-6 
and the wasilat at 2402-0-6 ; total, rupees 9932-8-0. 

The plaint sets forth that on the eastern boundary of mouzali 
Jumooah (respondent’s estate) lies Bodliol; on the south, Kodarce, 
the property of Ram Gholam Singh; on the south-west, Nad, 
belonging to Dewan Kamnath Singh (appellant); the eastern 
boundary of Jumooah, formed by a high-road, on the other side of 
which is Bodhol, belonging to Bhoop Singh and others,—wdiich has 
been established by a decree of court, as well as by arbitration; to 
the west of the high-road are some bur and mhoweh trees, on tho 
north of which is a bridge, and near the road side, a little south, 
the remains of a peepul tree; to the w'est of that tree, is an old bund, 
crossed by a cow-path ; to tho .south of all these, is a tract of sand 
which has never been under cultivation, which forms the southern 
boundary of Jumooah, Kodaree lying to[the south of it again; to the 
north of this sand, arc the cultivated low lands of Jumooah ; to the 
south-west of the bund above-mentioned, are two trees, a bur and 
a peepul; a line running north from the peepul tree, touches tho 
southern boundary of Korop; to the north-east and south-west, are 
the lands of Jumooah; to the west of the line and south-west of the 
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two trees, are the Invalid lands, and the assessed lands of Nad. In 
the month of Kartlek 1245 F., Ram Gholam Singh’s people inter¬ 
fered with respondent’s cultivation of some thirty beegaLs, lying 
west of the high road and bridge and east of the old bund, and 
turned off his ploughs; on preferring a complaint. Ram Gholam 
Singh denied any breach of the peace, and asserted that the land 
belonged to his village (Kodaree), and Ramnath Singh, in collusion 
with Ram Gholam, clawed this land also, as well as more of 
Jumooah, as belonging to Nad; the darogha was ordered to prepare 
a map; on his proceeding to ^o which, the people of Ram Gholam 
and Ramnath pointed out, as theirs, land in excess of the above- 
mentioned thirty beegahs; respondent appointed an attorney to 
conduct the case, when appellant proposed an amicable adjustment; 
and during the negotiation, the suit for possession, under Regulation 
XV. (of 1824) was struck off the file; which proceeding was affirm¬ 
ed on appeal; respondent therefore now sues to recover sevonty- 
eiglit beegahs of land, at a valuation of ten rupees a beegah. 

Appellant answers, that the boundaries exhibited by res^pondenf, 
are incorrect; those between Jumooah and Nad are formed by a 
ridge, running irregularly, cast, from the north-east angle of the 
bund at Noktrashec, the village of Sheochurn Tewaree, as far as 
the high, road : the lands to the south of that vidge belong to Nad, 
and those to the north, to the Invalid mouzah of Korop, and to 
Jumooah. A long complicated detail follows (as confused as that 
set forth by respondent) which need not be introduced ; the object 
of the whole being to establish the fact of the above ridge being the 
dividing boundary of the two estates. 

A person was deputed by the sudder ameen to make a local 
enquiry, who, upon the evidence of individuals unconnected with 
the parties, prepared a map, or plan, of the estates and intervening 
land contested, wdiich however was not satisfactory ; and the nazir of 
tlic court was sent out to see what he could do. After hearing such 
evidence as the parties respectively had to produce, ho also prepared 
a map; when, instead of 78 beegahs of land, the boundaries claimed by 
respondent were found to comprehend 196 beegahs, 2 beeawas, and 
G dhoons; and, on the 18th July 1842, the sudder ameen directed 
him to file a supplementary plaint for the 118 B, 2 B, 6 D, in 
excess of the quantity already sued for. On the 29th of the same 
month, this was done ; a claim for wasilat from 1245 to 1249 F. 
being added. This raised the amount at issue from 780 rupees to 
9932 rupees, and eight annas; which being beyond the sudder 
ameen’s competency to {rv, the case was tranuerred to the principal 
sudder ameen; who, after taking the further evidence of such 
witnesses as the three parties to the suit wished to be exaniinedt 
adopted the nazir’s map, and 4ecreed the whole of tiie land claimed i 
with wasilat at 1 rupee 4 annas per beegah, amounting to rupees 
822-0-6. Of the land thus decreed, 19 B* 15 B. lie to the east of 

Q 
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the high-road above mentioned ; which, with a further quantity de¬ 
fined in the nazir’s map, on the western side of that road, constitute 
the portion adjudged against Ram Gholam SingL 

Now, Ram* Gholam Sin^ has not appealed; and the decision, 
as regards him, cannot be interfered with, but must be upheld, 
according to the map; which also defines what was decreed against 
the appellant, Ramnath Singh. 

As regards the latter, the Court find, in the first place, that 
there is nothing to shew any original occupancy by, or dispossession 
of respondent; nor, except the general broad assertion of his wit¬ 
nesses, that the land claimed by him belongs to Jumooah, 'is there 
any thing whatever in proof of his right to wdiat he seeks to obtain. 
These witnesses agairt, are met by those (more in number) of appel¬ 
lant ; who swear, as positively, to the land being within the limits of 
Nad. 

Under such circumstances, the Courtcaiyiot uphold the judgment 
passed against appellant; which they therefore reverse, with costs 
payable by respondent. 

The 23d March 1646. 

Present : 

A. DICK, 

Judge. 

I* ,11 ■■■III ^ 

CASE No. 68 OP 1843. 

Regular Appeal from the decision of the Principal Sadder AmceUi 
Monlvee Abodkhyr Mohurniid Alee^ of Zillah Tipperah. 

BUNSEE RAM SHAH and KASIIEENATH SHAH, Appel¬ 
lants, (Defendants,) 

versus 

NEEL MUNEE CHOWDRAIN, widow op RAS BEHAREE 
RAEE, mother op KALEE KOOMAR RAEE, Minor, 
Respondent, (Plaintiff.) 

Pleaders—Raj Narcdn for AppellantSf and Tarik Chundurfor Res- 

pondent. ^ 

The respondent’s husband let his zumeendaree in farm to Bunsee 
Bam Shah, appellant, who engaged to pay him a specified amount 
out of the gross collections, monthly, which he failed to do: and 
hence this suit. The appellant, Kasheenath, was included in the 
suit, on the ground that he was a partner in the lease, though the 
deeds were written out in the name of Bunsee Ham Shah alone. 

Bunsee Ram founded Ills defence on the assertion, that he Jiad 
been deceived as to the amount of the gross collections, and that he 
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had a counter deed, in which the husband of respondent agreed to 
deduct any deficiency there might be in the amount of the proceeds 
from the estate, and allow for tnem in adjustment of accounts. 

It appeared in proof, that the appdlant had sued for recovery, 
on his deed, of the deficiency he alleged, and his suit had been 
dismissed; and it appeared that Kashcenath held a bond of the 
respondent’s husband, which was to be paid out of t^e amount 
payable to respondent’s husband by Bunsee Ram. The principal 
sadder ameen, therefore! deeming Kasheenath a partner in the 
lease, decreed against both brothers. 

In this Court Kasheenath contended that he had nothing to do 
with the lease, and that he was not liable. 

The defence of Bunsee Ram is wholly untenable. Had he dis¬ 
covered the great deficiency which he avers, he should have imme¬ 
diately thrown up his lease, declaring the cause, and not have gone 
on quietly for the wlioje period of ten years and more, without 
paying what he had stipulated. As however the proof of Kashee¬ 
nath and he being co-partners in the lease, and all other mercantile 
and money transactions, is by jno means complete, •thrf case is 
remanded for the principal sudder ameen to call for further evi¬ 
dence on that point, and then decide. 

The 23d March 1846. 

Present ; 

A. DIClS:, 

Judge. 


CASE No. 77 OP 1843. 


Regular Appeal from the decision of the Principal Sudder Aineen, 
Ram Mohun RaeCf of Zillah Midnapore. 

RAJ All LUKEE NARAIN RAEE, Appellant, (Plaintiff,) 

versus 

JUGGUT NARAIN DAS and MOOST. KISHOON PIREEA, 
WIDOW OF RAJ NARAIN DAS, Respondents, (Defen¬ 
dants.) , 

Pleaders—Raj Narain for Appellant, and Gour lluree Banorjeeah 
and Tarik Chtmder Race for Respondents. 

Suit laid at 42,303-11-51, arrears of rent from 1233 to 1246 
B. JE. 

This is essentially a claim for rent founded on proprietary right, 
although the amount claimed is founded on a measurement and 
local inquiry made by a farmer of the estate in 1232, and a notice 
accordingly issued under Section 11, Regulation V. 1812, Ihe^ 
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dismissal of the suit, therefore, by the principal sudder anieen as 
untenable, being founded on a notice of the farmer, and therefore 
of no avail to appellant, is erroneous. He should have entered into 
a full investigation of the proofs adduced by respondent, Kishoon 
Pircea, that the lands in her cultivation were held at a fixed rent on 
pottahs not questionable by appellant, and the rent of which had 
been duly paid up. And if he rejected ";he local inquiry and 
measurement, on which appellant founded the amount of iiis claim, 
he should have deputed an aumeen, or Vather have directed the 
pergunnah aumeen, to institute.a local inquiry into the lands 
actually in the possession of the respondents, and the rent <due on 
them at the pergunnah rates, or under Section 7, Regulation V. 
1812. He should aUo have taken into consideration the reasons 
given by appellant for not having sued sooner, and then have 
rejected, or not, the claim for rent beyond 12 years. The Court 
further observe, that the principal sudder ameen did depute an 
aumeen to make a local enquiry after he ‘had recorded that tho 
case was to be decided exparte; yet he subsequently allowed the 
defendant, Kishoon Pireea, to file her answer, and eventually dis¬ 
missed the suit as untenable, without entering into its merits. These 
proceedings were exceedingly irregular. 

Ordered—^That the suit be returned for re-investigation, as above 
indicated. 


The 24ra March 1846. 

Present : 

A DICK, 

Judge. 

CASE No. 00 OF 1843. 

Regular Appeal from the decision of the Principal Sudder Ameen of 
Zillah Mgmensighi Jalal oodeen Mahomed, 

ROUSHUN KHATOON CIIOWDRAIN, (Plaintiff,) 

Appellant, 

versus 

COLLECTOR OF MYMENSINGH, RAM JY RUHA, and 
BAM UN DAS BABOO, Respondents, (Defendants.) 

Pleaders—Gholam Sufdur for Appellant, and Pursun Koomar and 

RqJ Narain for Respondents. 

Suit laid at rupees 7330-15-9-3-2 for possession on ^ ana share 
, of 8 anas of zumeendaree, pergunnah Utteea. 



( 1^1 ) 


This suit was originally instituted against a person named Meer 
Saadut Aloe, on the ground that the property in question had been 
nominally sold to liim to evade a process of court about to be 
issued against her, appellant; that tue nominal sale took place in 
1231 B. iB. when the property was under the management of the 
Court of Wards; and that Meer Saadut Alee, who was principal 
manager of her affairs, used to receive the profits from the collector^ 
ate and duly account for them to her until 1241; when the pro¬ 
perty having been released from the Court of Wards, the defendant, 
Meer Saadut Alec, assumed* possession as actual purchaser. The 
defendant, Meer Saadut Alee, contended, that tlie sale was real and 
not nominal, in proof of which he held the deed of sale, which was 
duly witnessed, and registered, and mutations made in the collector- 
ate ; and he had enjoyed possession for upwards of 12 years, which 
rendered of itself, *\he claim inadmissible. 

The suit was dismissed by thd additional principal sudder ameen, 
Jeiiaub Alee, who decided the sale real, and he also considered the 
claim inadmissible from lapse of time. 

The zillah judge, in appeal, held that the plaintiff having proved 
receipt of the profits up to the time the estate was released from the 
Court of Wards, there was no lapse of time, and that the sale was 
nominal; therefore the defendant, Meer Saadut Alee, must account 
for the usufruct from the time the estate was released from the 
Court of Wards. As however .tho property in question had been 
sold by public auction, on account ot Meer Saadut Alee, who had 
given it in security, he directed th^ plaintiff to sue the collector, 
who sold the property, and the persons who purchased it, for pos¬ 
session, ■" 

On this, the purchasers at the auction sale appealed to the sudder 
court, and the case was heard by three judges, who decided that as 
the plaintiff had proved receipt of the profits up to 1841, there w'as 
no lapse of time, and that the judge* instead of referring tlie plain¬ 
tiff to another suit, should have directed her to include the collector 
and purchasers aS defendants in this suit. Tlie case W'as accord¬ 
ingly remanded, and was tried by the principal sudder ameen, who, 
deeming the sale real, for the reasons aetailed at great length in his 
decision, dismissed the suit. 

In appeal, the appellant’s pleader argued, that the sale was 
nominal, as had been.clearly proved by persons present when the 
transaction occurred, and that the Sudder Court had admitted tho 
receipt of the profits till 1841, and thus done away with tho plea of 
lapse of time. He ftfrther contended that if tho sale W'ere deemed 
real, still as the property was then under the Court of Wards, its 
alienation by appellant was invalid, in proof of which he cited a case 
in point, decided in the court of appeal of Dacca on 25th February 
1823, Nubkant Shah, &c., versus mootee Beebee; and alUiough it 
might be cmitended by the other party, that as the estate was 
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brought under the Court of Wards for contumacy, it did not render 
the appellant incompetent to alienate, the argument was futile, 
because the whole of Regulation X. was applicable to every descrip¬ 
tion of persons, who might be-brought under its provisions. 

The collector and the purchasers only appeared as respondents; 
and it was argued on their part, that the sale was clearly real to all 
intents and purposes; and that the estate having been brought 
under the Court of Wards solely on account of contumacy, the 
appellant was perfectly competent to aliehate, and that it was so 
understood by the revenue authorities, was evident from their 
having allowed the mutafions in the Government registers conse¬ 
quent on the sale, and accepted in security the property in miestion 
from Meer Saadut Alee, and cited as a case in point, .Tan Khatun, 
v/rsifs Khwaja Alimuilah, Sudder Dewanny Adawlut reports, 
volume V. page 240. 

Judgment. 

_ i 

There are four points for consideration in this case. 1st. Is the 
suit inadmissible from lapse of time ? 2d. Was the sale in question 
real or nofninftl ? 3d. If real was it invalid, from the circumstance 
of the property having been at the time under the Court of Wards? 
4th. If nominal, and for the purpose of evading process of law, as 
stated by appellant, cpn a claim so founded be upheld in a court of 
law ? Three judges of the Sudder Court have already decided 
that the profits of the property sold, were duly paid to appel¬ 
lant for years after the sale, and within two or three years of the 
institution of the suit, and that therefore there was no lapse of time; 
consequently no opinion on that point is requisite. The above de¬ 
cision of the Court virtually settles the second point likewise; for if 
it be proved that the appellant received the profits for years after 
the sale, it must have Wn merely nominal. Here too I need give 
no opinion. On the third point, it is very evident, from looking well 
into the history of the estate being brought under the Court of 
Wards, that it was solely on account of the proprietors, females, 
quarrelling about the management, and prepared to disturb the 
public peace; wherefore the magistrate had directed the attachment, 
and the Government ordered its being managed by the Court of 
W ards. 

The Government however could do so in 1809, only on the 
ground of incompetoncy, and not of contumacy, as whatever related 
to the latter in Regulation X. 1793, had been rescinded by 
Regulation Vll. 1796. Therefore, although the incompetency had 
no reference to natural defect, bodily or dental, still all the 
provisions of Regulation X. 179.3, must be held applicable, and the 
sale ^Hseouently, if real, invalid. 

On the iburth point, it is clear, that the sale, though nominal, was 
effected by a deed duly drawn out, and attested, and registered, 
and poBsesaion given to all public intent by the mutations in the 
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Government revenue registers, and all this done to deceive by every 
ostensible means the public, and to evade a rightful process of law. 
In short, a more complete piece of consummate chicanery and fraud 
could not have been perpetrated. 

On such a ground, I nold no legal claim can be founded. No 

f ersons can by means of law take advantage of their own wrong. 

therefore confirm the decision of the lower court, dismissing the 
suit with full costs. 


The 24th March 1846. 
Present : 

R. H. RATl’RAY,' 

Judge. 

CASE No. 193 OP 1845. 


Regular Appeal from a decree^ in part of claims passed hy the Prin¬ 
cipal Sadder Ameen of Tirhooty Ushruf Hosduy February 18^/i, 
1845. 

KUNIIYA PANDEE, Appellant, (Plaintiff ^vith five 

OTHERS,) 

versus^ 

GOORDUT PANDEE and nine others. Respondents, 

(Defendants.) 

This suit was instituted by appellant, on the 20th January 1844, 
to recover from respondents Company’s rupees 24,421-1-6, princip^ 
and interest; being wasilat (or mesne profits'! on certain lands in 
mouzah Russuntpore-pukree, pergunnah Surissa, decieed to appel¬ 
lant in another suit. The wasilat was claimed from 1223 to 1245 
r. (1816 to 1838) with interest to 1250 F. (1843.) 

Tlio suit for the land had been instituted in the first instance in 
the court of the moonsiff; by whom a decree was passed for a half 
anna’s share, in appellant’s favor. Tho claim was for a fourth of 
the estate, or a 4 annas’ share; and, on appeal to the principal 
sutlder ameen, a poi^ion equal to 2 a. 13 g. 1 c. 11 d., was ad¬ 
judged instead of the half anna decreed by the moonsiff. In neither 
of these suits was there any mention of wasilat; and when an 
application for it wa^ preferred summarily, the lands had been sold; 
and appellant was told to bring his action for what he sought, in 
the court The present claim was brought accordingly; but the 
cause of action being carried back eight and twenty years, and 
nothing having been said or done in regard to it when the land 
suits were pendmg, the principal sadder ameen deemed the prii»- 
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ciple laid down in section 6 of the circular order of the 11th Janu¬ 
ary 1839, applicable to the case; and gave a decree only for the 
period between the institution of the first suit before the moonsiif 
and the sale of the lands; fii>ni 1243 to 1245 F. that is, compre¬ 
hending three years; the whole amounting to Company’s rupees 
577-12. 

Against this judgment, the present appeal has b’cn made to tho 
Sudder Court. I do not find any reason to interfere; and aflirm 
the decree appealed against, with costs payable by appellant. 

The 26Tn March 1846. 

Present: 

R. H. RATTRAY, 

Judge. 

CASE No. 199 OP 1845. 

k . 

Regular Appeal from a decision passed hy the 2d Principal Sudder 

Ameen of Patna^ Mohmmud Ibrahim Khan^ May 20^/^, 1845. 

BABOO TlLUKDHilREE SINGH, Appellant, (Dependant,) 

versits 

LUCHMUN SAHOO, RAM LAL SAHOO, SHAM LAL 
SAHOO AND MUSST. INDRASUN, Respondents, Heirs 

OP MUNOO LAL, DECEASED, (Pl.4INTIPP.) 

Tins suit was instituted by the plaintiff ]\Innoo Lai, a mahajun, 
on the 30th January 1845, to recover from appellant the sum of C5om- 
pany’s rupees 15,693-5-4, principal and interest, under a bond bear¬ 
ing date the IGtli Bysakh 1247, Fuslee, corresponding with tho 2d 
May 1840, executed by appellant in favor of the plaintiff. 

The loan (to pay for an auction sale purchase of land) and the 
execution of the bond, were proved; and the only plea urged against 
the payment claimed, was, that, if the general account between the 
parties were admitted as a set off against the amount of the bond, 
It would be found that no balance was due to the plaintiff, who, on 
the contrary, was appellant’s debtor. The plea was not supported 
by any evidence, and was deemed by the principal sudder ameen 
to be aitogefher inadmissible; and a decree was passed in favor of 
thejpJaintiff accordingly. 

Nothing new has been urged in appeal; and on the same grounds 
as those on which it was passed, the decree of the lower court is 
affirmed, with costs payable by appellant. 
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The 27th Mabch 1846. 

Present: 

R. II. RATTRAY, 

Judge. 

CASE No. 124 OF 1845. 

Regular Appeal from a decision of the Principal Sadder Ameen of 
Patna, Ephraim DaCosta, passed February 18M, 1845. 

FUQEER CHUND, Appellant, .(Plaintiff,) 

versus 

NEOKEE, and SHEODEAL and MTJNEE, sons op ditto. 
Respondents, (Defendants.) 

Tins suit was instituted by appellant on the 24th May 1844, to 
recover, from respondents, possession of the estate, real and jiersonal, 
of Musst. D’hupoo, widow of Totaram, the brother of appellant’s 
• father;—estimated value. Company’s rupees 10,000. 

The respondent Neokee, is the son of Totaram’s sister; and 
claims to hold the property as the adopted son and heir of Totaram. 

The following is the decision appealed against: 

The only point at issue, is, Whether the defendant Neokee is the 
adopted son of Totaram deceased. In my opinion his adoption is 
clearly proved, by the testimony of his witnesses, and his having 
been in <juiet and undisturbed possession, for more than 25 years, of 
all property left by Totaram; indeed, if Neokee was not the adopted 
son of Totaram, how could he, during Musst. D’hupoo’s (Totaram’s 
widow’s) lifetime, ha^e prosecuted and obtained, in his own name, 
a decree from the Patna inoonsift’s court (under date the 8th 
December 1835) for debts due to Totaram, his adoptive father,— 
when the plaintiff made no objection whatever? Neither does it 
i^pear that Neokee was the eldest or only son of his natural father. 
Therefore the plaintiff’s claim is inadmissible. Besides, as tho 
defendant has been in possession of the property, by right of 
adoption, upwards of 25 years, the plaintiff’s claim is even,then 
barred by the rules of limitation (see case of Zorowur Singh and 
others versus Zor Singh 'and others, decided by the Sudder Dewanny 
Adawlut, 21st July 1825, page 87, volume iv.)—and, as this claim 
is ill fact for the possession of property belonging to Totaram, 
plaintiff’s uncle, the period of limitation for the institution of an 
action, must bo calculated from the date of Totaram’s death. Tlie 
list of property, alleged to have been made by his widow on her 
death-bed, and the testimony of the witnesses thereto, adduced by 
the plaintiff, are unworthy of credit. Under these circumstances, 

1 dismiss the plaiiitilTs claim, with all costs of suit.” 

B 
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Nothing new was urged in appeal; and on tlie grounds on wliicli 
the decision of the lower court was passed, that decision is hereby 
affirmed, with costs payable by appellant. 

Teh 28th March 1846. 

Present: 

C. TUCKER and 
J. F. M. REID, 

Judges, 

and 

R. BARLOW, 

Teaipokary Judge. 


CASE No. 118 OF 1844. 


Review c/* the Judgment vf this Courts on, application for admission of ^ 
a special Appeal by the Government^ rejected by Mr. 11. Shahespear 
on the 30^4 Deceipber 1834. 

GOVERNMENT, (Defendant,) Appellant, 

Others absent in appeal, DAMODUR PAHAUEE and 

GOBERDHUN PAHAREE, 

versus 

RAM NARAIN, Bearer, (Plaintiff,) Respondent. 

The plaintiff in this case got a decree in the Midnapore zillah 
court, on the llth May 1831, before the judge, who ordered that 
Damodur Paharee should first bo called on to satisfy tJie decree; 

in failure of realization from him, the Government to be held res- 

• 

ppeals were preferred to the late Calcutta provincial court, 
one by Government, the other by Damodur Paharee. The first was 
disposed of by Mr. Charles Ray Martin, on the 30th September 
1833, who upheld the lower court’s order. Against this decision 
the Government appealed specially to the Sudder Dewaiiny Adaw- 
lut; and their petition was thrown out by Mr. H. Shakespear for 
two reasons—Ist, that the period of appea] had expired, and no 
sufficient grounds for delay were assigned; and 2d, that the ^^Far- 
khuttee,” or deed of release, bearing the signature of Ram Narain 
bearer, was not held to be established W the lower courts. 

At the time of the abolition of the .Calcutta court of appeal, the 
appeal of Damodur Paharee was on its file, and was transferred to 
that of this Court. Messrs. Reid and Halhed, on the 20th Sep- 


ponsible. 
Two a 
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tember 1837, and the 14th March 1838, finally disposed of and 
in their judgment declared the already mentioned deed of release 
proved, on which they reversed the decision of the zillah judge. 

Application was then made by Government for a review of Mr. 
Shakespear’s order, confirming that of the late Calcutta provincial 
court, and was admitted by Messrs. Reid and Barlow, on the 6th 
June 1843 and 20th April 1844. The case, having been placed on 
the regular file of this Court, was heard on the 21st March, and 
again this day. 

The Court are of opinion, tnat the decisions of two judges of this 
Court over-ruled that of one judge of the provincial court, that the 
point at issue in the two appeals preferred against the zillah judge’s 
order was one and the same, viz.: the jntegrity or otherwise of the 
deed of release. The judges of this Court held the deed to be 
proved, and decreed in favor of the appellant, Damodur Paharee, 
dismissing the original plaint of Ram Narain Bearer. Under these 
circumstances it necessarily follows, that the Government, whose 
responsibility was, under the zillah judge’s order, contingent on that 
of the principal, Damodur, arc equally entitled to exemption. They 
therefore direct that the appeal be decreed, and the case struck: 
off the Court’s file—costs charged to the respondent. 

The usual order was passed in regard to tneireturn of the stampt 
paper. 

The 28x11 Mar’ch 1846. 

Present: 

C. TUCKER and 

J. F. M. REID, 

Judges, 

and 

R. BARLOW, 

Temporary Judge. 

CASE No. 165 OF 1844. 

Special Appeal from the order of the Judge of Bajshahee. 

DEPUTY COLLECTOR OF PUBNAH, (Defendant,) 

, Apfellant, 

versus 

KIRTEENATH SURMAII MOJMODAR, (Plaintiff,) 

Respondent. 

On the 15th May Mr. Tucker admitted an application for special 
appeal on the part of Uoverumeut. 
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Plaintiff states tliat, on the 9tli Poos 1244, an estate standing in 
the name of Roopkamith MojmuJar in tlie collector’s books, at 
sudder jumma of 1 rupee, 1 anna, 1 pie, and called Nakalea Chuck, 
pergunnah Yusufshaliee, was put up tor Government balances of 
1243 by the collector, and purchased by him, pluintitr', for 12 
rupees. A chujirassec was sent to put him in possession, and was 
about to mark otf the boundaries of the property which had been 
sold, when Giiolam ilyder Khan, a deputy,coilector, laid claim to it 
as a khas mehal. Plaintiff petitioneu the special deputy collector 
without success. 

It is stated that in the year 1219 the river carried off the lands 
of the estate, which by degrees re-fonned up to 1241; that tlio 
area was originally 1) khauas, 11 pakees, 7 kanecs; that they 
adjoined the Government ciiur called Nakalea, and that the boun¬ 
daries of the purchase are as foliow.s; north, tlie Government Chur 
NaLiloa; south, a branch of the lloora Sagur river; west, Ciuir 
Peychakorah; and cast, Chur Sarasea. 

The ryots, it is alleged, cultivated these lands, and paid rents for 
them to the 'former prov)rietor of the chuck. A goinashteh of the 
Mohungunge factory, Gooroochurn Bhoomick, took a pottah of 6 
khadas of the land for 3 years, 1241 to 1243, and grew indigo on it. 
The deputy coilectorrof Pubna sold the estate to plaintiff; aiul from 
that date to the present has taken malgozaree from him. The ori¬ 
ginal estate contained 9 khadas, 11 pakees, 7 kanecs ; its ])roceeds 
arc Company’s rupees 38, 13 ^).nnaSi 5 gnnJas. From tlie 9th Poos 
1244 to Poos 1248, being 3 years, 11 months, the sum of 145 
rupees, 9 annas, 3 pie, are due as wuisilat. The sudder jumma is 
1 rupee, 1 anna, 1 pie, three times that amount added to tiie wasilat 
claimed, equals 148 rupees, 12 annas, 6 pie, at which plaintiff lays 
his suit for possession and mesne prufits«witli interest. 

Answer of the deputy collector of Pubna, dated 4th August 1842. 

Plaintiff, after his purchase went and pointed out to the chup- 
rassec sent to put liim in possession, certain land which had been 
decreed to Government by the special deputy collector in 1834, and 
confirmed by the special c<Hnmissioner in 1838, on the 25th January; 
for which a settlement had, under regulation IX. of 1833, been made 
■with others. Had the former proprietor, whose rights plaintiff 
purchased, held any of the land, he would have appeared in the 
resumption suit, when the land was attacheeb 

The sudder ameen of Rajshahee, on the 22d February 1843, 
dismissed the plaint. Plaintiff produced two,chittahs, one of 1219 
and one of 1241, one kabolcut, and three witnesses. The court 
placed no reliance on the statement as to the quantity of land 
detailed in the plaint. Plaintiff, on being called upon to produce 
the kabole Jt of Gooroochurn Bhoomick, gomashleh of the Mohuii- 
gunge factory, was unable after search to find it; and, when desir¬ 
ed to subpoena the gomashteh himself refused to do so; the sudder 
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ameeti, under these circumstances, was of opinion that the former 
proprietor never was, as alleged, in possession up to 1243. 

C/hur Nakalea was decreed to (government by tlie collector in 
1834; and his order was confirmed, in appeal, by the special com¬ 
missioner. In that case no mention is made of Chuck Nakaleu Had 
Roopkaunt Mojinodar, the former proprietor, held any rights, 
he would have protested when a settlement was made with Dwar- 
kinath Tagore and others. Any alluvial land, adjoining a chur the 
property of Government, belonged to Government under Regula¬ 
tion XI. of 1825. Such wa% the judgment of the sudder amecn. 

The judge of Rajshahec, Mr. Cheap, on the 19th September 
1843, decided as follows: 

The collector sold the niehal to the plaintiff: it must therefore 
have been in exigence at the time of the sale. If he sells a talook, 
lie is bound to put the purchaser in possession in lieu of the malgo- 
ssaroe ho demands. I, therefore decree a specific performance, and 
that the appellant liave a talook measured to him from the chur or 
klias niehal in the possession of Government, as near as possible ta 
tlie site occupied by the original estate he purchased, and further 
that he obtain mesne profits, reckoning them at three times the 
sudder jiunma, deducting one-third for Government dues on the 
laud—costs to bo charged to the deputy collector of Pubna. 

By the Court. 

• 

The sudder amecn dismissed thi§ suit, and the judge ought to 
have dismissed the appeal on ascertaining that the lands he award¬ 
ed had lieen ]n*eviously decreed to the Government by the resump¬ 
tion authorities. Instead of this, he gives, in compensation of lands 
claimed to have heen purchased by the plaintiff at collector’s sab*, 
other lands which he has not defined, because it was in his opinion 
incumbent on that officer, having sold an estate, to put the purchaser 
in possession of the land which belonged to it. Moreover this decree 
docs not specify the precise lands to be given in execution of it, and 
consequently could never be carried out. The judge’s order is 
reversed; the appeal is decreed; and costs charged to the respon¬ 
dent. 
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The 31st March 1846. 
Present : 

R. H. RATTRAY and 
C. TUCKER, 

J UDGES, 
and 

R. BARLOW, 

TeMTCAARY JrJDGE, 

CASE No. 220 OP 1844. 


Regular Appeal from a decree passedthg the Principal Sudder Ameen 
of Shahabady Munmcur Aliy Mag^Qth 1844. 

GOVERNMENT, ArPELLANr, (Dependant, with other 
< „ Defendants,) 

versus 

RUGHOBEER SINGPI and others, Respondents, 

, (Plaintiffs.) 

This suit was instituted by respondents on the 19th September 
1843, to obtain the reversal of the sale of tnlook Kuluveea, in per- 
jDjnnnah Baruhgaon, with wa^ilnt (or mesne profits) for 1250 Fus- 
ice, on a 9 annas’ share of the same: the whole estinuited at Com¬ 
pany’s rupees 7193-11-11. 

The plaint sets forth, that the share of plaintiffs (respondents) 
in the case, was 9 annas; that of the defendants (other than Goverii- 
ment) 7 annas; that, heretofore, no arrears of revenue had ever 
occurred; and tha tall had been paid up to Magh 12.00 F.; that 
the defendants, Ram Goleela Singh and otliers, after this, with a 
view to effecting a purchase of the whole estate, held back the hists 
(instalments) payable in Bysakh, in consequence of which a sale 
took place, and they purchased the property; that plaintiffs appealed 
to the commissioner of revenue, stating tlie purchase to have been 
made by those whose non-payment of tneir revenue had caused the 
sale, but without effect, the sale being confirmed ; that on the 6th 
June 1843 (24th Jeyt 1250 F.) plaintiffs, accohipanicd by the defen¬ 
dants, by whom the greater portion of the arrear was due, proceed¬ 
ed to the collector’s office, with the full amount claimed as balance, 
Cpmpany’s rupees 1036-11; that the defendants had promised to 
pay in their portion, but there was a collusion between them and 
the collector’s omlah, and before the money was carried to account, 
the office closed; that, next day, the 7th-Juno, was a holiday; that, 
on the 8th they again attended, but owing to the pressure from 
those assembled at the sale, and the Sepahees on duty, they could 
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not get near the collector, and all they could do, was, to intimate 
their attendance to the omlah, which they did, as can be testified; 
that on the 9th the estate was put up to sale, and purchased by 
their coparceners, the defendants; that such a sale is altogether 
irregular and illegal; that the collector states in his proceeding, 
that there is nothing in Section 30, Act XII. 1841, prohibitory of 
such a purchase; that the court will however observe that the 
estate was an undivided^ one, and that the arrear due was so by 
these sharers, who have purchased the lands ; that such a trans> 
action is unwarrantable, and i^ opposed by Section 30; that, further, 
the settlement had been made with plaintiffs and others at Sicca 
rupees 2200, which, with the batta due, had been regularly paid in 
Company’s rupees ; that before this sale, 1190 rape* had been paid 
on account of 125Q F. and, deducting this, there remained due, to 
Bysakh, rupees 888-2-8; that tbe notice issued, however, exhibited 
the sum of rupees 103^-11 as the balance, and for this amount the 
estate was brought to sale; that such a proceeding is an infraction 
of the rules laid down in Regulation XI. of 1822; and, finally, that 
the wliole is illegal, and the sale must necessarily be c.inc<!lled. 

Amongst other items, pleaded by appellant and the defendants 
generally, it was urged, that the plaintiffs (respondents) had them¬ 
selves barred the court’s cognisance of the suit, by their omission in 
their previous application to the commissioner, to mention the 
collector’s alleged infraction of the law, in regard to the incorrect¬ 
ness of tlie balance for wliich the estate was soH. 

The principal sudder amecn reversal thp sale, on the sole ground 
of the balances indicated by the collector, in bis sale notice, being 
in excess of what was really due. 

This point was not even alluded to by the respondents in their 
petition to the commissioner, and under section 25, Act XII. 1841, 
tlio plea could not be legally entertained by the principal sudder 
ameen; wiiose decree is accordingly reversed, witn costs payable 
by respondents. 
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The 31st March 1846. 

Present ; 

R. 11. RATTRAY and 
C. TUCKER, 

JUDCES, 

and 

R. BARLO\Y, 

Temporary Judge. 

CASE No. 231 OF 1844. 

Regular Appeal from a decree passed ftg the Principal Sadder 
Ameen of Shahahad, JMunovmr Ali, Alai/'ViQthy 1844. 

BHYROO SINGH, RAJ^I GOOLEILA SINGH, and others. 
Appellants, (Defendants, late PrjucHASEKS,) 

versus 

RUGHOBEER SINGH and others. Respondents, 

(Plaintiffs.) 

The appellants in this case were defendants, with Government, 
in tliat the particulars of which are ^iven under No. 220, but 
appealed distinctly against the d/icreo passed by the principal 
sudder aineen; which decree has been already noted as reversi*d. 
As in the other, so in this apjieal, all costs will be paid by respon¬ 
dents. 

Thf. 31st March 1846. 

Present : 

A. DICK, 

J EDGE. 

CASE No. 103 OF 1843. 

Special Appeal from the decision of the Judge of Zilhdi Tipperahm 
RANEE KUTTEEANEE, of Pfrgunnaii Bhullooa, 

APPE LLAN T, (1) E F L N D T, ) 
versus 

SUTH CHURN GIIOOSAL, son and .heir of RAJAH 
KALEE SHUNKURGHOOSAL, Respondent, (Plaintiff.) 

Pleaders, Golam Sufdur for Appellant, and Charles French and 

Raj Narain for Respondent. 

Suit laid at 3150 Company’s rupees, for possession of 12 annas 
of a talooq in Jynuggur. 
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The respondent, in the first instance, sued to reverse an order of 
a commissioner, deputed under Regulation XL 1822, to put the 
appellant in possession of pcrgunnah Bhnllooa, purchased at auction 
sale for arrears of Government revenue, and then sold to her son, 
deceased. The Ranee claimed 9 annas of the talooq R-im Rullub, 
as still appertaining to her pergunnah Bhullooa, 7 annas only of it 
having l^en made over in 1180 B. JE., and included in the Chow- 
draee Jynuggur estate *of respondent. This was denied by the 
respondent, who maintained t^at 7 annas of a talooq called Chundiir 
Narain’s, was made over, and formed the talooq Ram Bullub of his 
estate. Of it Ram Bullub sold 4 annas out of 16 annas into which 
ho had formed it, and kept 12 annas. Th^se 12 annas fell into 
arrears, and eventually became the property of the respondent. 
The commissioner/on certain proceedings of the collectorate, decid¬ 
ed against the respondent, who sued to have his order reversed. 
At tlie intimation of tho court, he filed a supplementary plaint suing 
for possession on the whole of his 12 annas of 16 annas of the talooq 
Ram Bullub, having, in the first instance, laid his sui^ at^the value 
of only 9 annas out of 16 annas of the 12 annas; which appellant 
had claimed, and the commissioner ordered. 

Tho principal sudder ameen gave a decree to respondent for only 
7 annas of 16 annas of the 12 annas; deeming the claim of 
appellant good to the 9-16th of the 12 annas, which she had set 
forth. 

The judge in appeal thought the respondent had clearly 
established his right to the whole of the villages specified in the 
plaint, decreed the whole of them to him, as belonging to the 
talooq Ram Bullub, which he held constituted a separate talooq 
from that of Chundur Narain, and was formed, when made over to 
the estate of respondent, out of’7 annas of the talooq Chundur 
Narain, 9 annas remaining under purgunnah Bhullooa. He also 
awarded usufruct from the date of the principal sudder ameen’s 
decree. 

The special appeal was granted,—1st because the judge had 
decreed the whole of the villages of the talooq Ram Bullub to 
respondent, when he had sued for 12 annas only; and 2d, had 
awarded usufruct when respondent had declared in his plaint, that 
he was in possession. 

Judgment. 

Tho main point on> which this suit ponds, is this. Were there 
two taloo(|8, one named Chundur Narain, the other Ram Bullub, 
previous to 1180 B. iE., when the estate of respondent, Choudraee 
Jynuggur, was formed, and the “talooq Ram Bullub moozafat 
Chundur Narain, hissah 7 anee,” taken from TuppaHusht Hazaree, 
pergunnah Bhullooah, and included in Choudraee Jynuggur, or 
only one talooq, Chundur Narain, and out of which, on 7 amias 
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being made over to Jyniiggur, the talooq Ram Bulliib was formed, 
and the remaining 9 annas continuing as taloocj Chunder Narain in 
pergunnah Bhullooa. To settle this, nothing very satisfactory has 
been adduced by either pa^ty. The quinquennial registers, and 
other documents in the collectorate, ought to cleai* away all doubt. 
They have not been examined or copies filed. Further, neither 
party has made any allusion to the remaining 4 annas of the 7-16th 
which respondent intimated liad been sold by Ram Bullub. It is 
unknown who is in possession of that portion : and no reason given 
why appellant has laid no claim there, or if he has, why no defence 
made. 

The decision of the judge is evidently beyond the claim, or 
erroneously recorded 'by omission of the word “ belonging to the 
12 annas share.” And in awarding usufruct fi’om the date of the 
principal sudder ameen’s decision, he has neglected to record 
whether possession had been given to respondent under that decree, 
or indeed why ho awarded it at all. Therefore the case is remand¬ 
ed for the judge to take evidence as above indicated, and decide in 
accordance vl'ith the claim. 



ADVERTISEMENT. 

* 

The publication of the Deoisions of the Sudder Dewanny 
Adawlut, recorded in* English, in conformity to Act XII. 
of 1843, has been directed by the orders of tho Right 
Honorable the Governor of Bengal, under date the 8th 
January 1845, No. 64. , 

The Selected Cases now ahnually published, to serve as 
precedents and guides to the lower courts in matters of 
law and practice, will still continue to be published. The 
object of the present issue is simply to give all possible 
publicity to the Decisions of the Sudder Court. 
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The 1st April 1846. 

Present: 

J. F. M. REID and 
A. DICK, 

Judges, 

and 

W) B. JACKSON, 

» Offg. Temporary Judge. 

CASE No. 226 OF 1843. 

ff 

A Regular Appeal -^rom the decision of the Principal Sudder Ameen 

of Tipperah, 

RANEE KUTTEEANEE, (Defendant,) Appellant,* 

versus , , 

RAJ NARAYN DEH, RAM CHUNDER DEH and RAJ 
KUMUL DKII, (Plaintiffs,) Respondents. 

The plaintiffs instituted this suit in format pauperis to recover 
possession, with mesne profits, of. an liereditary talook and a pur¬ 
chased talook, botli situate within cliukla Jiigdanund, pergunnah 
Biiluua, and held prior to the decennial settlement in the name of 
their ancestor, Ram Govind Shikdar, viz. the hereditary talook, 
consisting of Kismut Nij Jugdanuiid, Andarmanic, Goozai-dugee 
with Barooaleea, Bulla-dugee, and Mouzelis Shahood-marec and 
Diirwosh-purwcsh, assessed with an annual jumma of Sicca rupees 
241, and the purchased talook Kismut Ulgee, assessed with an 
annual jumma of Sicca rupees 17-8-0, from which they had been 
dispossessed in Chyt 1243 by Mr. Kemp, when deputed, as commis¬ 
sioner under Clause 2, Section 28, Regulation XI. 1822, to put 
Ranee Kutecanee in possession of pergunnah Bulooa, purchased at 
public auction by Doarkanatli Tliakoor, and sold by him to Sri 
Narayn Sing, son of Ranee Kiiteeanee. Suit laid at 11,000 rupees, 
tlie.estimated value of the talooks, and 6,339-4-0-0 mesne profits from 
1244 to Jhyt 1248 B. S., total ruj)eca 17,339-4-0-0. 

Ranee Kuteeance denied that the plaintiffs had any talook in 
chukla Jugdanund. She asserted that Nur Nurain Chowdry and 
Beer Nurain Chowdry, who had a share of one anna two cowries 
in pergunnah Bulooa, having taken forcible possession on its forma¬ 
tion by alluvion, to the detriment of tho other sharers of chukla 
Jugdanund, gave Andarmanic, &c., at a low assessment, to Ram 
Govind Sliikdar and Sri Rarti Bundharee, their mumlook, or slavM, 
as etimamdars. That Mr. Muir, having been deputed as commia- 



( 136 ) 

sioner to make a division of the estate by the sadder committee, 
going to the spot, took the chur out of the possession of two said 
sharers, and made it over to the joint estate. She denied that 
etiinamdars have the riglits of talockdars. 

The principal sadder ameen of Tipperah, Moolvee Ubool Khyr 
Mahomed Ali, was of opinion that the documents filed by the 
plaintiffs clearly establislied the fact that a talook in the name of 
Ram Govind Shikdar in clinkla Jugdanund, and a purchased talook 
in the name of Mahomed Rufee in Kisinut Ulgee, existed long 
before the decennial settlement. ’ He. observed that the defendant 
could not deny their existence, for it appears from a copy of a pro¬ 
ceeding of the 4th Mai’ch 1818, that disputes existed with Kishen 
Ohundcr Sing, the husband of the defendant, (who, it appears, prior 
to the auction sale to Doarkanath Thakoor, was a sharer in the 
pergunnali,) regarding the rent of the talook, and that he acknow¬ 
ledged the existence of the tenure; and that the decision of the 
moqpsiff of the 8th division, of 12th December 1841, shews that 
the defendant iiersclf acknowledged the existence of the talooks. 
Rejecting the evidence of the witnesses produced to prove that Nur 
Rarain and Beer Na^ain held the talook in the names of their 
slaves. Ram Govind Shikdar and Sri Ram Bundharee, he passed 
judgment in favor of the plaintiffs on the 27th July 1842, awarding 
to tliem possession of the talooks claimed. He did not deem it 
proper to enter on the question of the rent to be paid, as that would 
be determined when the zumeendar should sue to fix it. The costs 
were charged to the defendant. 

Ranee Kutceanec having ap])ealed to tliis Court, the case came 
on before Mr. Gordon, who referred it to a full bench. 

JuDGMKNT OF MjiSSRS. ReID AND JaCKSON. 


This is a claim for two things, a moiiroosee talook and a pur¬ 
chased talook, each at a certain juinma, named in the plaint. The 
plaintiffs state that they have been illegally turned out by Mr. 
Kemp, a commissioner under Clause 2, Section 28, Regulation XL 
1822. It apjiears to us that Mr. Kemp was fully empowered to 
decide on the right of the plaintiffs to liold the talooks in question ; 
an<l having decided against them, it is now incumbent on the 
plaintiffs to prove their right and title to the thing claimed, and 
exact nature of that right and title, before the order of Mr. Kemp 
can be reversed. 

To establish this right, the papers produced, are, in our opinion, 
insufficient. From the proceeding of Mr. Kemp, it appears that the 
plaintiffs refused before nim to retain possession, paying jumma at 
the pergunnali rates, claiming distinctly the possession on a certain 
fixed jumma. The plaintiffs having refused that offer, they must 
now establish a right to possession at the jumma they mention, or 
at least a right to a iiereclitary transferable tenure of some descrip- 
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tion; but they have failed ‘ to establish any such tenure; we there¬ 
fore consider the plaintiffs’ claim not proved, and, reversing the 
decision of the principal sudder amecn, dismiss the claim with costs 
against the plaintiff's. . • 

Judgment of Mr. Dick. 

The respondents, plaintiffs, have proved, in a manner violently 
presumptive, that the tajook in question, from which they were 
ousted 1^ Mr. Kemp, the commissioner appointed under Regu¬ 
lation XL 1822, is an heredftary transferable tenure. They have 
filed copy of a judicial decree, given in 1795, in which is clear 
mention of the talook, as belonging to the ancestor of the respon¬ 
dents, who was a party in that suit; and that it had existed from 
1179 B. jE. The* nature of the tenure is not therein stated; but 
the fact of the descendants of that person being in possession by 
inheritance, in various.portions according to their propin(^uity to 
him, in 1837, forty-two years subsequent, is the strongest indirect 
evidence of the tenure being hereditary, that can be well con¬ 
ceived. Tlie original deed or pottah of the tenure fe not forth¬ 
coming ; and no wonder after such a lapse of time. Mr. Kemp 
does not appear from his proceeding, roobukaree, held on the 
subject, to have entered at all into the nature of the tenure by 
which respondents claimed to hold possession, and pay rent. This 
he was bound to do; for if there had been evidence ■prhna faciei of 
the tenure being hereditary and traryiferable, he could not legally 
dispossess under Section 32, Regulation XL 1822. 

The decision of the principal sudder ameon is, therefore, in my 
judgment, perfectly correct, and I w'ould uphold it. 
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The 3d April 1846. 

Present: 

C. TUCKER and 
J. F. M. REID, 

Judges, 

and 

R. BARLOW, ' 

Temporary Judge. 


CASE No. nr OF 1844. 

Regular Appeal from the decision of the Principal Sudder Ameen 

of Nuddeah. 

SUROOP CHUNDER SIRCAR CHOWDREE— others 

ABSENT IN APPEAL, (DEPENDANT,) APPELLANT, 

SUROOP CHUNDER BOSE; GUNGADHUR SIRCAR, and, 
ON DEMISE, BISHEN CHUNDER SIRCAR and HURREES 
CHUNDER SIRCAR, ms two sons; RAM MOHUN 
MOKERJEA; and RAM CHAND BANORJEA, Defen¬ 
dants, ' 

versfis 

IIURNATH RAY CHOWDREE; on ms demise RAJ MO¬ 
HUN, HIS son; AMBIKA CHURN RAY CHOWDREE; 
CHITTRA DIBAH, on part of RAM GOPAL, minor 
son of RUTTUN MOHUN, deceased; DEGUMBEREE 
DIBAH, MOTHER AND ON PART OF NKEM CHAND RAY, 
BEPEEN ray, AND NOBEEN CHAND RAY, minors; 
AND NITOKALEE DIBAH, widow op CHUNDER MO- 
IIUN RAY, (Plaintiffs,) Respondents. 

The plaint, filed on the 1 8th August 1842, corresponding with 
the 3d Bhadoon 1249, sets forth that Hurnath, Sumbhonath, 
Bishennath, Bhowance Sunkur, and Kalee Kinkur, the sons of 
Nund Kishore Ray,* in 1210 B. S., purchased, with joint funds, 
Dehee Barbukwre, at sudder janima Company’s rupees 4402, 
11 annas, at public sale, in the name of Kalee Kinkur Ray, and got 
possession. In Bysack 1220, Kalee Kinkur died, leaving a minor 
son Chunder Mohun Ray. The estate W’as in jeopardy for joint 
debts, and, under the cover of the boy’s minority, was put under 
. the Court of Wards and was let in farm: it was not at that time a 
profitable estate, and could not satisfy the demands of the creditors. 

In 1225, half the estate was sold by order of the Court of Wards, 
and Sooroop Chunder Sircar Chowaree bought it: the remaining 
half was given to Gooroopersad, his mohurir, in farm, which was 
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to run to 1228,—Sooroop himself being the farmer’s security. 
The disputes which had existed between us in tlie Calcutta court 
of appeal being at this time settled, each sharer got possession of 
his share in 1220, wdien Sdoroop Chunder Sircar again got a farm 
from 1229 to 1233 for o years, in the name of Gour Ilurree Bose, 
his mokteai’, on the security ofGunga Dhur Sircar, his, Sooroop’s, 
younger brother, at a jumma of rupees 2733, 12 annas, 4 pie. Of 
this Sicca rupees 2063, 12 annas, 4 pie was the sudder jumma, 
which he w’as to pay to the collector; the remaining profits. Sicca 
rupees 670, were to be paid to us, ‘Ilurnath, Chunder Mohun,— 
husband of Nitokalee Dibah, and Degumberee Dibah, who gave 
him the farm. The farm had yet 18 months to run, when, in 
consequence of an inundation, we remitted 120 rupees of our profits, 
and, on the 10th Kartik 1232, gave him another farm for 4 years 
from 1234 to 1237, agreeing to .demand only 550 rupees profits 
from him. Ten mouths of this farm yet .remained wdien, on the 
27th Jheit 1237, Sooroop Chunder Bose, tlie son of Gour Hurree 
the farmer, got a farm from 1238 to 1242 for 5 years, on the secu¬ 
rity of Guifgadhur Sircar Chowdree, on the same terms. He gave 
a habooleut in the presence of some vakeels, got possession, and paid 
the sudder revenue through his moktear. Tlie estate on the lapse 
of this last farm wa^ a profitable one, and Sooroop Chunder again, 
in his own name, got a lease from 1243 to 1245 for three years, 
engaging to pay us Sicca 670, orCompany’s rupees 714, 10 annas 
profits, and the sudder jumir\a rupees 2201, 5 annas, 10 gundas to 
the collector. A relative of ours named Oinakauntli, attacked our 
house, plundered it, and carried oft' numerous papers. Information 
of this was given in the fmijduree court. Amongst those was the 
kahooleut 1243. We have often applied to Sooroop Sircar for 
another, but he \vould not give one. i'rom 1243 to 1245 he paid 
us 963, part of our profits, the balance is due. In 1246 we gave a 
farm for 5 years to Ram Ghand Banorjea, at jumma of rupees 
3491, 5 annas, 10 gundas. When he went to collect, Sooroop 
objected ; disputes arose, and Sooroop’s people were fined. Mudhoo 
Soodun Mittrc, the goniashteh of Ram Chand, sued Kulleem Khan 
and Petumber Ghose for rents; on which Sooroop protested, and 
claimed one half of the talook as his own pro[)erty and the other 
half as his putnee right; he however failed to prove this, and the 
collector dismissed his claim. Sooroop has* ousted us since 1246, 
and given a farm to the proprietor of the JingergaLchec factory, on 
the security of Mr, Draper. , 

After deducting 963 rupees paid to us, the sum of rupees 1180, 
14 annas, with interest thereon being 867-10-6, making a total of 
rupees 2048, 8 annas, 6, is due to us as profits from 1243 to 1245. 

The sum of rupees 11698, 11 annas,* was the farming jumma duo 
from 1246 to Sraboii 1249 ; afterpayment of 7154-6, the sudder 
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jntnma, a balance of 4544-4-6, principal and interest, is due, which 
with the above rupees 2048, 8 annas, 6, makes 6592-13-6. Three 
times the sudder jumma amounts to 6604-1-6. We therefore sue 
at 13196-14-6, for possession and wasilat, with interest «nd costs to 
date of realization. As Ram Ohand Banoijea, to whom we gave 
the farm, does not join in tliis action, we sue him also, as well as 
Ram Mohun Mokerjea who has purchased 2 annas of Sooroop 
Sircar’s own share, and the gentleman who holds the farm. 

Answer of Sooroop Chunder Sircar;—On the 21st Phalgoon 1235, 
the talookdars Huriiath Ray, X^huiider Mohun Ray, and Degura- 
beree, gave me a putnee of their 8 annas share of Barbukpore for 
rupees 5000. I previously held it on farm. I promised *> pay them 
rupees 158 profits from 12.36. The payment was made through 
my people ; and tliq. kaholeut and ihrar were also sent through them 
to Moliinpore, plaintiffs’ residence. From 1236 to the present 
date, being 14 years, I have held possession of this 8 annas share 
as pvtneedar, and paid its maltjozaree to the collector. I also paid 
the taloohdars their prohts up to 1245, and have receipts for the 
Slime. When the estate had been improved by my rnhna'gement, 
the talookdars put up Ram Chunder Banorjea as a farmer of the 
lands, which, they said, belonged to Kishen Mohun Cliowdree, and 
went into the fovjdaree court; there they efloc^ed nothing. They 
then instituted suits against the ryots under Regulation VII. of 
1799; these were dismissed by the collector. 

From 1246 they have refused the*pro6ts which I have offered 
them. All the intermediate farms alluded to by the plaintiffs are 
false; from 1236, I liave held as jmtneedar. 

My brother Gungadliur Sircar died in 1240; how could he stand 
security in 1242? 

The names of Hurfiath, Chunder Mohun, and Degumberce, were 
current in the siiddor and mofussil: mention is now made of the 
several members of the family holding tlieir respective shares in 
the mofussil: this will not avail them. 

Degumheree now alludes to her 3 minor sons; but she was the 
recorded proprietor. 

Reply of plaintifts;—We never, as alleged, got rupees 5000 from 
Sooroop Chunder Sircar, or gave him a putnee: were it so, the 
deed of sale would have been registered, and he would liave stated 
the fact: liis denial of the intermediate farms after 1229 to 1233, is 
unfounded. • 

When the disputed property was pledged as security for the ghat 
darogali of (Soaree, Kishen Molmn Banoijea, to the collector, the 
defendant Sooroop Sircar was called upon for certain information: 
he on the 22(1 Assar 1237 gave it, and, though his statement is a 
false one, lie is silent in it as to his putnee tenure: the ryots also 
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who were called on never made mention of defendant’s putnee tenure. 
We are moreover 5 sharers: how could defendant get a putneo from 
3 sharers only, as stated in his answer ? In 1239 we applied for 
mutation a»d entry of our names in the collector’s books. Had the 
defendant possessed any putnee rights, he would on issue of notice 
for the appearance of other sharers, have then protested. The 
profits of the farm are 1500 rupees per annum; why should we 
give a putnee of the estate for 5000 rupees and a payment of 158 
rupees annually only as profits ? 

Rejoinder by the defendant:—Though no mention is made of my 
putnee right in the answer I sent to the collector, wdien he required 
information»from me in the matter of the ghat darogah’s security, 
nevertheless the alle'gcd leases are not proved by the plaintiff, nor 
is my putnee disproved. When the putnee was given, the 3 persons 
who gave it were in all respects,authorised to grant it as maliksy 
and they took the cash. The mutation of names in 1239 was not 
made with my knowledge. On tlie expiry of the farm in 1233, the 
plaintiffs left the melial in my hands while the negotiation for the 
putnee T^as•going on; and they have recovered the profits for the 
years 1234 and 1235, and I have paid the Government revenue. 

Answer of Ram Chand Banorjea:—Plaintiffs gave me a farm 
of the mehal for 5 years from 1246 to 1250. On my attempting to 
enter on it, the defendant Sooroop Sircar objected; proceedings 
were taken in the fonjciarce court; and my gomashteh sued some 
of the ryots for rent: on the protest of Sooroop Sircar, the collector 
ordered the party who was dissatisfied to sue in the civil court, 

The principal sudder ameen on the 17th January 1844 passed 
judgment as follows:— 

* The point for decision in this case is: is the 8 annas of Barbuk- 
pore, now in dispute, in the possession of the defendant by right of 
putnee or by right of farm ? 

Though the defendant’s hahooleut of 1232 is not filed by tlie 
plaintiffs, their claim is not on that account invalid; for defendant 
admits he took a farm in 1229, on the security of liis brother 
Gungadhur, and that he remained in possession up to 1235 without 
making any new settlement, and that he paid profits to the zemin¬ 
dars : there can therefore bo no necessity for filing the defendant’s 
kaboleut. 

The defendant denies the kaboleut of. 12^7 ; but it is proved by 
the evidence of Debnath Banorjea and Hur Chunder Hujrah, 
vakeels of this court, and by other witnesses also, that, on tlie 29tli 
Jbeit 1237^ a kaboleut was executed in the name of Sooroop Ghun- 
der Bose, on security of Gungadhur Sircar, defendant’s brother, and 
was given to the plaintiffs. 
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As tlie kaboleut of 1237 is proved, the putnee kobaleh produced 
by the defendant cannot be proved. It is a most suspicious docu¬ 
ment for the following reasons:— 

i 

The disputed property was pledged for the ghat darogah, 
Kishen Mohun Banorjea, by some of the plaintiffs; and when tlie 
collector called upon Sooroop Clmnder, the defendant, for certain 
information regarding it, he, in 1237, merely stated that the 
plaintiffs had borrowed ’money from him and given him a docu¬ 
ment, and that he had been in possession for 15 or 16 years. 
The ryots also stated, in their replies, that they were not aware 
of defendant having any putnee rights. The kobaleh bears the 
signature “ Mecan Reeazoddeen, naib cazee-;” no such person ob¬ 
tained a siinnud under Regulation XXXIX. of 1793. No respect¬ 
able persons in Sibnibas or Moheishpore, where the defendant 
and plaintiffs r<*side, are witnesses to it. The stamp on which 
it is written was sold ‘some 22 months previously at Sootanuttee. 
The defendant produces a receipt for rupees 1225, written on a stamp 
purcliased in Calcutta on the same day as the paper on which the 
kobaleh was written; but in his pleadings he has made no. mention 
of this document. The receipts for the profits of the putnee are 
written on old paper with fresh ink, and three of them, for Srabon 
and Poos 1239 and for Aghon 1240, bear tfio name of Chunder 
Mohnn, whereas an istahar dat^l the 6th Assar 1239 by the col¬ 
lector, shews Chunder Mohun had died. It is proved by petitions 
presented by Hurnath and others in 1226, that there arc 5 sharers 
in the estate: in such case a putnee granted to the defendant by 
Hurnath, Degnmberee, and Kishen Mohun, without consent of the 
others, is invalid. The defendant produces sundry pottahs and 
receipts of the rvots^ mentioning his putnee tenure; but it docs not 
appear when and before whom and in what cases they have been filed: 
they have been prepared for a special purpose. I decree possession 
of the 8 annas Ilarbukpore to the plaintiflPs, with mesne profits. 
Plaintiffs admit receipt of 963 from 1243 to 1245. They are un¬ 
able to file defendant’s hiboleut of 1243, in w'hich the profits are 
stated to be rupees 670 ; the kuboleut of 1237, shews the amount 
profits to be 586-10-13-1, which, from 1243 to 1247, after deduct¬ 
ing amounts received, leaves a balance of 797 due to plaintifis; to 
this must be added the^profits of 1246 and 1247 ; at 586-10-13-1, 
being rupees 1173, 5 annas, 6 guild as, 2 cowries, 2 kranths, and 
interest thereon, inipeea 1009, 1 anna, 7 gnndas, making a total of 
rupees 2899, 6 annas,'13 gundas, 2 cowries, 2 kranths. A further 
sum of rupees 1298, 10 annas, 10 gundahs per annum, net profits, 
as per copy of an ummulnameh given to the Jingergatchee factory 
by Ram Mohun Mokerjea, from 1248 to 1250, amounting,to 
3571-4-17, to which tlie defendant has made no objections, with 
interest thereon 393-7-11-2, total rupees 3964, 12 annas, 8 gundas, 

u 
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2 cowrifs, is also due to plaintiffs,—malting a grand total of rupees 
6864, 3 annas, 2 gundas, 2 cowries, 2 krantlis, which, with interest, 
up to the date of realisation, is decreed. I further decree mesne 
profits from the present date fo date of plaintiffs regaining posses¬ 
sion in execution of decree, with interest, and costs with interest, 
against Sooroop Chundcr Sircar. The other defendants are releas¬ 
ed from the claim.’ 

Br THE Court.' 

• « 

The plaintiffs came into court on the strength of certain farming 
engagements wliich they allege defendant at various periods, 
between 1228 and 1248, entered into with them : they file however 
but one kabolrvf, said to be executed by the defendant, dated 27th 
Jheit 1237. The object of this action is to oust‘the defendant on 
the ground that lie is only a farmci, whilst the latter claims to hold 
the lands under a deed of sale, dated the 21st Phalgoon 1235, 
as a putneedarj which he has filed in court. On the part of 
the plaintiffs', the documentary proof put in, is grounded on the 
replies given by the defendant and some ryots to the requisition of 
the collector; but it chiefly rests on the kabolmt of 1237. As regards 
this document, the Court observe that it bears the signature of 
Sooroop Chundcr Bose; that under the terms of it 550 rupees per 
annum profits were to be paid to tJie plaintiff's,—that the Govern¬ 
ment revenue was to be paid by the farmer, defendant, and the 
collector’s receipts for the same were to be made over to the plain¬ 
tiffs, wlio, again, were to give receipts to the defendant fur the 
profits and the official receipts of the collector. This hahoUvt bears 
the signature of Gungadhur Sircar, as security, wlio on his part 
States the farm is given on advances made, and that the profits are 
to be set off against the loan. It is alleged the deed was executed 
by Sooroop Sircar, in the name, however, of Sooroop Bose. The 
defendant has filed a kobalehy signed by Hurnath Kay, Chunder 
Mohun Ray, and Degumberee, dated the 12th Phalgoon 1235, 
wliich is clearly proved by the evidence adduced; he has shewn 
that the three last mentioned individuals were managers on the part 
of all the sharers—moreover the plaintiffs admit that defendant held 
under a farm granted by these same persons. The plea, now 
urged, that the act of these three cannot be, binding on the other 
sharers is inadmissible. Defendant also puts in the collector’s 
receipts for revenue paid to Government, and receipts signed by 
the plaintiffs acknowledging pay^ment of profits to them up to 
1245: all these are proved by witnesses. Taking all the circum¬ 
stances into consideration, the Court are of opinion the plaintiff's 
have failed to make out their case; tljey therefore decree for the 
ap{)ellant, defendant in the original suit, and charge all costs to th 9 
respondents. 
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The 3d April 1846. 
Present: 

li. IL RATTRAY, 

* Judge. 

CASE No. 113 OP 1845. 


Regular Afpeal from a decree passed by the Principal Sudder 

Ameen of Shakabadf Mmiowur Ali Khan^ February 17#A, 1845. 

DEWAN RAMNATH SINGH, AppELL.pT, (Defendant,) 

versus 

THAKFR DAS, Respondent, (Plaintiff.) 

This suit was instituted by respondent, July 26tli 1844, to 
recover from appellant Company’s rupees 6,326-3-5, principal and 
interest, under a byUheufa (or conditional sale) of mouza Gouree, 
in pergunnah Dunwar. * * 

The case is in substance as follows: On the 19th September 1837, 
Moost. Boonyad Fatima borrowed from respondent 5,500 Sicca 
rupees, granting, in return, a byhilwufa of the yillage named, let in 
farm to Cheonec Lai, the son of respondent, from whom tlie latter 
w^as to receive the interest by a^^iearly payment of Sicca rupees 660. 
This arrangement continued in force to 1251 F. (1843) when the 
lands being about to be sold in satisfaction of a decree of court, 
respondent pleaded his hybilwufa; but was told to look to the pur¬ 
chaser for a settlement of his debt. Appellant purchased tim pro¬ 
perty for 7000 rupees; and, in December 1843, deposite’d in court 
Comp.anv’s rupees 5,866-5-4, the principal of respondent’s loan to 
RoonyaJ P'atiina ; of which due notice was given to respondent, who 
lodged his deed of sale in court, and prayed payment. This how¬ 
ever w'as prevented b^ appellant; who protested against tlie money 
being made over to him, till the pottah held by Chennee Lai should 
also be lodged in court (in token of a resignation of his lease;) upon 
which, the judge refused to profceed further between the parties till 
their disputes should be settled. Tiio present action was then 
brought hy respondent; in whose favor the decree appealed against 
was passed. ‘ « 

Appellant pleads, that the principal of the original debt having 
been deposited in court, interest cannot justly bo demanded from 
him; and that Cheondie Lai being respondent’s son, and holding as 
such, his pottah cannot be nphela after the father’s debt has been 
satisfied. 

In answer to these objections, it is only necessary to observe, that 
the money deposited by appellants in court, was withheld from 
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being paid to respondent, by appellant’s own interdiction; and, as 
regards Cheonee Lai, that he is not before the court, nor is his pof/ah 
filed, nor aught else to shew the connexion, if any, between his 
lease and respondent’s loan of the money sued for; of which only 
he was to pay the interest from the farm proceeds. 

The decree passed is clearly just and proper; and is affirmed 
accordingly, with costs payable by appellant. 

The 4th Apbtl 1846. 

Present: 

R. H. RATTRAY and 
e. TUCKER, 

Judges, 

and 

R. BARLOW, 

Temporary Judgh. 

CASE No. 215 OF 1844. 

Regular Appeal from a decree paused hy the 1.?^ Prijicipal Siulder 
Atneen of Tirhoot, Niamut 'AU Khan, May 3rf, 1844. 

SREE KISHEN SAHEE; RAM KTSHKV SAIIEE, and 

MOOST. BERAJ KOWUR, mother and guardian op 

RAM SUIIAEE SINGH, the minor son of the above 

SREE KISHUN, Appellants, (Defendants,) 

versiat 

SHEO SUIIAEE SAHOO, Respondent, (Plaintiff.) 

This suit was instituted by respondent, on the 25 th July 
1843, to recover from appellants the sum of Company’s rupees 
12,l89-2>6, under a decree passerl by the principal sudder amcen on 
the 21st December 1840, affirmed in the Sudder Court June 16th, 
1842. 

In the former case, respondent sued appellants to foreclose a 
mortgage of a 4 annas’ share of mouzah Bf^nlwareh, under which 
he had made a loan to them of Sicca rupees 5,925. The mortgage 
bond was executed by Sree Kishun Sahee, son of Doonda Sahee, 
and Ram Sum Sahee, son of Jedlal Sahee, for themselves and on 
behalf of Rughonundun Sahee, a minor brother of Ram Sum; but 
the foreclosure sought was refused, the transaction being considered 
illegal with reference to the minority ,of Rughonundun; and res¬ 
pondent was authorised'to sue Sree kishun and Ham Sum, for 
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repayment of the amount advanced by him. Tlie present suit was 
brougljt accordingly, to recover Sicca rupees 5,925, with interest 

Such is the purport of the plaint. 

The answer on the part of the appellant Sree Kishun, sets forth, 
that, in 1238 F. (1831,) being in gi’eat distress, he borrowed 200 
rupees from respondent in the montli of Magh of that year; that 
respondent, taking advantage of his distress, stipulated for 24 per 
cent interest, besides certain cesses, such as guddeeaon, nuzzuraua, 
&c., and exacted from Him a bond ibr rupees 754; that, about a 
year after, ho again applied tv respondent, who advanced a further 
sura of rupees 100, taking from him a fresh bond for (including the 
amount of that before giA'cn) rupees 1125; that, about two years 
after this, he, with Ram Sum Sanee, applied .once more to respon¬ 
dent, and received from him rupees 1,^5, when an account was 
made out, inclusive of that connected with the two preceding trans¬ 
actions, shewing a debt to respbndont of rupees 4000. For this 
debt, a conditional sale Vas executed of mouzah Chintamunporc, in 
pergunnah Ruttce, the coAvaleh bearing date the 7th Assar 1241 
(28tli Juno 1834); hut when the period of payment arrived, the 
account, confposed as above, and bearing interest at 24 per cent, 
had reached rupees 5,925 ; which not being able to satisf}^ another 
conditional sale Avas entered into on the 13th January 1836, for a 4 
annas share of mouzah Bhulwareh. For poss«?ssion of this, respon¬ 
dent sued; but the principal sudder ameen, deeming the excessive 
interest, as set forth, to be proved, dismissed the suit, authorising 
respondent to bring an action for the* money actually advanced by 
him. The entire sum advanced by respondent, on the three occa¬ 
sions mentioned, amounted to rupees 1845. 

The principal sudder ameen, on the ground of the sanction of the 
presiding judge (in the suit for possession of the land) to respon¬ 
dent’s jjresont action for the amount advanced by him; and of 
appellants’ admission of the cowaleh executed by them; passed a 
decree for this claim, Avith interest. 

The usurious interest pleaded by appellant having been establish¬ 
ed in the former suit, and Section 9, Regulation XV. 1793, de¬ 
claring, that, where a greater interest than 12 per cent shall have 
been received, or stipulated to be received, the courts are not to 
give any other judgment, but for the dismission of the suit, with 
costs to be paid by the plaintiff; the decree passed by the principal 
sudder ameen cannot be upheld. It is reversed according!}'^; with 
costs payable by respondent 





Thr Gtji AritiL 1846. 

Prksent; 

J. F. M. REID, 

Judge. 

A Pi tUiOu for athnis'ihm of a Pauper Appeal from the derision of 
the Judye of Monrshededjadt iwn~suitvig the original plaint, 

Mus. MARIA ROOTS and Mr. GEORGE ROOTS, Paupers, 
(Plaintiffs,) Appellants, 

versus 

Mr. THOMAS CLARK, T. FREDK. CLARK, the Memrkrs 
OF THE House of* Messrs. COCKERELL A.ND CO. and 
Others, (Defendants,) Respondents. 

This suit was brought by the j;Iaintifts to recover possession of* 
12 annas of the Mvsathul factory, and the whole of the Boodhtil 
factory, with their dependencies, from the defendants, on tlie pica 
that the factories in question, the property of Mr. John Rose, (the 
first husbarifl of Mrs. Maria Roots, who died in July 18G2,) had 
been illegally sold to Messrs. Clark, by Messrs. Cockerell and Co. 
Suit laid at 47,23o-7-l. 

The defendants urged several pleas against the plaintilfs’ claim, 
denying the justice of the claim, and right of the judge’s court to 
entertain the suit. The judge, oiTthe 14th June 184r), non-suite<l 
the plaintiffs, without stating.the grounds on which his judgment 
was formed. On a petition for a pauper ap])cal being presented by 
the plaintiffs, the Court considered the decision of the judge incom¬ 
plete, from the want of a record of the reasons which induced the 
judge to come to the decision, and, accordingly, admitting the 
appeal, direct that the case be sent back to the jiulge, with instruc¬ 
tions to rc.store the suit to the file, and decide it, recording iiis 
decision in English, as required by Act XII. 1843, 


The 7th April 1846. 

Present: 

C. TUCKER, 

JUBOE. 

Petition No. 27 of 1845. 

In the matter of the petition of Purdeh Dibbya, filed in this 
Court on the 10th February 1845, prdying for the admission of a 
special appeal from the decision of first assistant to the commissioner 
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of Assam, under date the 26th September 1844, affirming that of 
Koy Debbhur, sudder ameon of zillah Kamroop, under date 16th 
May 1844, in the case of Purdeh Dibbya, plaintiff, versus Maddilh 
Kam Rajkhwa, defendant. 

It is hereby certified, that the said application is granted on the 
following grounds: 

In tliis case the plaintiff stated, that, during the life>time of her 
husband, the defendant borrowed firom him an ornament called a 
“ seetecpatec^' valued at 2^0 rupees, and never either returned or 
paid for it. The defendant •acknowledged having borrowed the 
ornament, but pleaded that he had returned it, though he had li>st 
or mislaid the receipt granted for it by plaintiffs husband. 

Tlie defendant cited amongst others two respectable witnesses, 
who certify to his having returned the ornament in question, one, 
Preonath Phookuii, holding the office of moonsifi; the other, 
Govindrara Dekka, nazir of the collector’s office. 

Instead of summoning these two persons and taking their evidence 
on solemn affirmation, under Act V. 1840, the sudder ameen 
satisfied himself with calling on those persons for a report, on the 
strength of whicli lie dismissed the plaintiff’s claim, and his decision 
w'as affirmed by the first assistant to the commissioner. 

This being contrary to the usage which prevails in every court, 
and ultogetlier inadmissible as evidence, the dase is remanded to 
the first assistant, who will return the proceedings to the sudder 
amcen, with instructions to proceed in the examination of the 
witnesses, cited by the defendant, actording to law, and then to 
dispose of the case us to him may seem just and proper. 
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The Tth April 1846. 

Present: 

J. F..M. REID and 
A. DICK, 

Judges, 

and 

W. B. JACKSON, 

Offg.*Temporary Judge. 

gASE No. 162 OF 1844. 


itcfjfulfu' Appeal from the decision^ of the Prmcipal Sadder Ameen 

of Zillah MifmcnsirHfJi. 

GOLUCKNATII CIIOIVDREE, Appellant, 

« < 

verms 

MOOST. G01:R MUNEE CIIOWDRAIN, widow op BIIY- 
ROIJENATH CHOWDREE, Respondent. 

Pleaders—Ram Pran Race and Rmisee Budim for Appellant^ and 
Ghoolam Safdnr, Pnrsun Koomar, and Mr. Skinner for 

Respondent. 

A THIRD party, KOrJNLAKANT RAEE, also appeared. 

Pleaders—Sree Ram and Tank Chunder. 

Claim to set aside the adoption of Bhyrobenath Choudree by 
Dayameyee, widow of Kasheenath, and to obtain possession of cer¬ 
tain zemcendaries, the property left by Kaslieenatii, deceased, wdth 
mesne proceeds, also a house; the whole suit laid at 98,666-10-8. 

Judgment of Messrs. Reid and Jackson. 

The plaintiff claims as next heir to Kasheenath Rao, deceased, the 
adoption of Bhyrobenath being asserted to bo illegal and void; and 
the right of Kounlakant, who would otherwise be the next heir to 
the property, being affirmed to be set aside by a deed executed by 
him, renouncing the inheritance (ladame.) ^ 

The defendant asserted that the adoption was good and valid, and 
had been in force for 29 years; bad been acknowledged in courts of 
justice, and by the father of the plaintiff; and that if it were not 
valid, Kounlakant was the rightful heir, not the plaintiff. 
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On tiie 10th May 1844, the principal sadder ameen of Mymen> 
slngh, Mr. Mackey, dismissed the claim, considering the adoption 
good and valid. " j 

On the 24th May 1844, the plaintiff appealed to this Court 

Tlie plaintiff claims possession of the property as heir of the 
deceased Kasheenath, after the death of his widow, Dya Mayo, 
wlio was entitled to possession during her life-time. He asserts tWt 
Dya Maye had no authority to adopt a son, and that Bhyrobenath 
liai, who is stated by defendants to be her adopted son, has not been 
legally adopted. • 

It seems tliat even if the adoption was void and illegal, the plain¬ 
tiff is not the next heir, but ICounlakant, &c.^ the other defendants, 
who are nearer of kin to the deceased, under the hoorsermmeh 
Plaintiff^ however, contends that ICounlakant, &c., have forfeited, 
all rights to succession by an. ikrarnameh executed by them in 
favor of Dya Maye, to the effect that, doubts having been raised as 
to the validity of the adoption of Bhyrobenath, he, Kounlakant, 
being the next heir, in consideration of receiving immediate pos¬ 
session of five villages out of the estate, consents to waive ’his right 
to question the validity of the adoption, as well as to relinquish all 
his claim to the rest of the estate, on the gromid of that adoption 
being invalid. This document is a very important one. 

Wo have not, however, in this case to decide w'hat are the rights 
of the defendants in the estate; hut whether plaintiff is, as he claims 
to be, heir of the deceased Kasheenath. If the adoption is good 
and valid, the plaintiff’s claim is evidently without foundation. If, 
again, the adoption is illegal and void, the next heir is Kounla- 
kanl, not plaintiffj unless ICounlakant has forfeited his right to 
succeed by the execution of this ikrarnameh. There are also soma 
sons of ICounlakant now living. 

Wo have then to consider the validity of this ikrarnameh; if valid, 
it is binding on the parties to it; but cannot in any manner be 
allowed to affect the interests of third parties; if invalid, the 
arrangement between the persons, who are parties to it, must be set 
aside, and in that case tiioro is nothing to prevent ICounlakant 
from coming in as heir to the property, if the adoption is illegal, 
but in neither case can plaintiff benefit by it. 

With reference to the hewusteh of the pundit, we observe, that ho 
assumes the ikrarnameh to be a ladawee, or entire relinquishment of 
right to inherit, but we find no such entire relinquishment in it. 
On the contrary, it •only gives up the right of Kounlakant to 
question the adoption. The hewusteh, however, assumes as a basis 
a fact which does not exist, and we do not therefore think proper to 
be guided by it. 

The evidence adduced to the point, that Dya Maye Cliowdrain 
received authority to adopt, is not very satisfactory. Her own 

w 
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denial in the former case No. 176, is not conclusive against the fiict, 
provided good evidence were adduced to shew that denial to bo 
untrue: but we see no necessity of deciding on the point of the 
legality of the adoption, becanse whether legal or illegal, the plain¬ 
tiff is not thereby entitled to succeed. The ikrarnameh relates 
exclusively to the parties, who executed it. In our opinion there is 
nothing fraudulent in it to render it void; but it docs not establish 
the plaintitPs claim, nor do any of the otl\er documents or evidence 
filed in the case. We therefore dismiss the claim of plaintiff with 
costs, confirming the judgment of the principal siidder amcen, 
though without deciding on the validity of the adoption. • 


JUDGMENT OP Mr. Dick. 


The appellant instituted this suit, and founded his claim to the 
property in question l^y inheritance, on the grouhd’of the widow of 
Kasheenath liaving no authority io adopt, notwithstanding which 
she adopted first one Sheeonath, whom she 'afterwards rejected for 
vile practices as unworthy; and then adopted Bhyrobenath, res- 

} )ondentV husband, with whom colluding, a suit was instituted by 
n‘m against liev to have his name registered in the collector’s office 


as proprietor. In that case she filed an answer admitting the 
adoption, and also a deed given by KounLikant (the third party) 
and Ham Soondur fins brother deceased) the heirs of Kasheenath, 
sister’s sons, that they acknowledged the validity of the adoption, 
notwithstanding the widow of Kasheenath, Dayameyce, had in the 
case of Sheeonath denied lier power to adopt; and that they would 
not avail themselves of that denial in any court of justice ;—they at 
the same time receiving, from her and Bhyrobe, several niehals in 
the estate in question. The deed had been admitted by Kounla- 
kant; and he and his brother by that act had foregone all right to 
that portion of the estate wliich they had given up; and conse¬ 
quently appellant claimed it as next iieir. 

The respondent contended that the power to adopt had been duly 
given, and filed a deed, or unoomuttee-putr; and that what had been 
inserted in her answer in the suit of Sheeonath, denying the power 
to a<lopt, was done merely to servo the purpose of the time. 

Kounlakant came forward, avowing the genuineness of tho deed 
given by him and his brother; hut contending that, if the adoption 
was not hold to be good, their right by inheritance returned to tnem. 

The principal sudder ameen, deeming the power to adopt proved, 
upheld the adoption, and dismissed the suit 

I think we are bound to decide this case on the Hindoo law. 
The claim is essentially one of inheritance, and as such must be 
decided under Section i5. Regulation IV. 179.3. The deed given 
by Kounlakant and his brother to the widow, has been admitted as 

f enuine on all sides. Its effect then is the first point to be settled. 
0 ascertain tliis, a reference was made to the pundit of tlie Court, 
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the constituted expounder of the Hindoo law; and to guard 
against any mistake, the deed itself was placed in his hands, and the 
relationship of the parties to the original proprietor clearly stated. 
His reply vvas, that whatever right* Kounlakant and his4}rother 
possessed and had relinquished, belonged in consequence to the 
appellant as next heir. The correctness of this legal opinion has 
been called in question by the pleader of respondent, Pursun 
Koomar, on the pretexMhat pundit had not given the whole of 
the passage of the authority cited by him. But the pundit, on 
being asked to explain, sliewed tliat the rest of the passage did not 
apply to the point at issue; and this is apparent fi’om the translation 
of it filed by Pursun Koomar himself What goes before and after 
tlic portion quoted by the pundit, refers to possession obtained by 
force or fraud, not that voluntarily given up. 

The right then of appellant to contest the validity of the adoption, 
appears indisputable. 

This, in my opinion) he has done most successfully. He has 
proved the invalidity of the adoption, 1st, from the actual denial of 
it, nay, impossibility of it, as set forth by the widow hsrsolf, in her 
answer, filed in court, in tlie case of Sheeonath; 2d, by the minority 
of Kashoenath when the alleged permission was given, as proved by 
the testimony of the very witnesses brought to testify to the deed, 
the “ unooniuttoe putr3d, by the non-production of the deed, or 
even mention of it till now, 60 y^ars after its date, although several 
occasions occurred for filing it before the revenue authorities, and 
twice in a court of justice; 4th, by I'cfcrence to the extraordinary 
conduct of the widow, who, not content with adopting respondent, 
wrote a deed of gift of the property, and not satisfied "with that, 
entered into tlie agreement with the next heirs, who, probably from 
poverty, gave up their right to contend for the whole at her death, 
on receiving a small portion immediately, altogether clearly indica¬ 
tive of a knowledge that she had no right to adopt; 5th, by shewing 
that no credit was duo to the witnesses who had deposed to thd 
unoomuttee putr. I would therefore reverse the decision of the lower 
court, and decree the appeal with full costs. 
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The 14th April 1816. 

Present: 

R. H. RATTRAY, 

Judge. 

CASE No. 280 OP 1844. 

^_ I 

Regular Appeal from a decision passed hy the Additional Judge of 
Behai'j William !St. QuintiHi August 20thf 1844. 

MOHUMMUD IlOSEIN, Appellant, (Plaintiff,) 

t^ersus 

MOOST. WUZEERIIN, MOHUMMUD IIUSSUN KHAN 
AND Others, Respondents, (Defendants.) 

This suit was instituted bj- appellant, on the otli March 1840, to 
recovear fro^ respondents possession of 814 beegahs of land belong¬ 
ing to mouzab Talunpoora, with toasilui (or mesne profits) from 
1241 to 1246 Fuslee; the estimated value of the whole being Sicca 
ru^es 7,000. 

The decision appealed against is as follows: 

‘The plaint in this case is obscure; but it appears by the papers 
and evidence produced by both parties, that the dispute between 
them is whether or no the water-course recognised as ‘ pyn sahib 
chobah’ (choorbur) is the boundary between the villages of Silwah 
and Talunpoora. This point is well disposed of by the magistrate 
of Monghyr, in his proceedings held on the spot on the 10th 
February 1835 ; wherein he declares and proves this * pyn’ to be the 
boundary. The plaintiff declares that the 814 beegahs of land, for 
which he has instituted this suit, is on the western side of the pyn, 
that is, on the side on which his purchased village of Talunpoora is 
situated. Now, the defendant declares he has no possession nor 
right of property on the western side of this pyn ; and as there is no 
evidence sumcient to prove that the plaintiff has been dispossessed 
of land to the west of the pyn, and both parties agree that this 
pyn is the boundary between their respective villages, there is 
nothing to shew that the plaintiff has suffered detriment at the 
hands of the defendant 1 therefore dismiss *this suit, with all costs 
(payable) by plaintiff.’ 

After the perusal, through three days’ sittings of the Court, of a 
mass of papers comprehending what is termed the evidence in this 
case, I cannot find any thing upon which a safe assertion might be 
grounded that a legitimate cause of action ever had existence; 
assuredly^ there is nothing to shew that appellant has been dispos¬ 
sessed by the respondents ff'om what he claims (so far as that is 
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intelligible) within any given period to which those papers refer. 
Those of the earliest date speak of the existing boundary dis¬ 
putes and counter claims; but none fix their commencement; and 
the witnesses, with more or less of contradiction, depose to land 
quarrels between the parties, of twenty years’ standing. There are 
no less than seven maps filed—^two of them (both appellant’s) being 
by regularly constituted revenue surveyors—of the respective estates; 
and on that of Talunpoora (appellant’s village) is an original note 
by the surveyor, of the atca, ‘ 830 beegahs’ and a fraction. The 
present claim is for 814 beegahs; leaving 16 as the total now in 
the possession of appellant: a demonstration, with reference to the 
quantity actually in his occupancy, which might, of itself, be 
deemed, if not conclusive against, at least strongly adverse to, the 

I )retended honesty of the claim preferred by him. It is needless, 
lowever, to dwell further on the question. Neither possession nor 
dispossession having been established, the decision of the lower 
court must necessarily be affirmed; which it hereby is, with costs 
payable by appellant. 


The 14th April 1846. 
Present : 

C. TUCKER,' 

JjJDGE. 


Petition No. 23 or 1845. 

In the matter of the petition of Eshur Chunder Rae, filed in this 
Court, on the 27th January 1845, praying for the admission of a 
special appeal from the decision of Mr. Edward Bentall, judge of 
zillah Jessore, under date the 24 th December 1844, reversing that 
of Kazy Mahomed Sabir, moonsiff of Kaloopool, in the said zillah, 
under date IGth July 1844, in the case of Eshur Chunder Rae, 
plaintiff, versus Mohun Doss and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds. 

The plaintiff sued ofi a cabookittf dated 12th Maugh 1241 B. S., 
to recover from tlie defendants rupees 229-7-4, breach of contract 
relating to indigo cultivation, and obtained a decree from the 
moonsiff. On appeal the judge nonsuited the plaintiff on the 
grounds that the details at the back of the caboolettt evinced a 
distinct responsibility in the three defendants; and therefore the 
plaintiff should have instituted a distinct and sepafhto suit 
against each. 
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But I find in the body of the caboolevt that the defenchants make 
themselves responsible each for other in distinct terms. This being 
the case, I admit the special appeal, annul the order of the judge, 
and direct that he try the appeal de novo on its merits. 


The 14th April 1846. 

Present: • 

' C. TUCKER, 

Judge. 

Petition No. 8G5. 

In the matter of the petition'of Miiharajali Kishen Kishore 
Miinik, filed in this court on the 7th Octobter 1844, praying for the 
admission of a special appeal fn’m the decision of Mniiomed Ali, 
principal sydder ameen of zillah Tipperah, under date the 26th 
August 1844 reversing that of moivce Mahomed Nazim, sudder 
ameen of the same district, under date 27th August 1842, in tlic 
case of Muharajah Kishen Kisliore Manik, plaintifi^ versus RaJ- 
chunder Dlmr, (Joordyal Dhur, and others, defendants. 

It is hereby certified that the said application is granted on the 
following grounds. 

The petitioner, plaintiff, sued the defendants, dependent talook- 
dars in his zuraeendary, to fix the jumma of their talook, and issued a 
notice under Section 9, Regulation V,, 1812, to them, in which the 
jumma for the then current Bengal year was stated to be Compa¬ 
ny’s rupees 945, 7 annas, 10 pie, 14 krants. The defendants denied 
the right of the plaintiff to enhance the jumma heretofore paid by 
them. The sudder ameen deputed an ameen to measure and assess 
the lands, which liaving been accomplished, that officer, considering 
tlie plaintiff’s title to enhance the rent of the defendant’s talook, 
(that is, to assess the lands comprised within it at the pergunnah 
rates,) to bo clearly and fully established, decreed for the plaintiff 
an annual Jimma of Company’s rupees 786-11-4-13 krants. The 
defendants appealed from this decision, and the case was referred by 
the judge to the principal sudder ameen, who considered the plain¬ 
tiff’s title to assess the defendant’s talook af the pergunnah rates to 
be unquestionable. Ho likewise approved of the ameen’s proceed¬ 
ings and the jumma fixed, viz. Company’jj rupees 786-11-4-13 
krants; but ho nevertheless decreed for appellant, and nonsuited the 
plaintiff^ because the notice did not, as required by Section 9, of 
JJcgnlation V. 1812, make mention of the aggregate quantity of 
land in |tossession of the defendants, and because the names of all 
the proprietors of the whole talook were not included in the notice. 
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Now Section 9, Repilation V. 1812, does not require the quantitjr 
of land to be given in the notice, but only the specific rent whica 
would be deinandable for the current Bengal year. 

Witli regard to not giving the names of all the proprietors of the 
talook, it appears the plaintiff issued the notice in the names of the 
persons who stood recorded in his zumeendaree sherishta as proprie¬ 
tors of the talook, and this is all he is bound to do. 

The reason assigned, for the nonsuit being therefore clearly 
untenable, the plaintiff having conformed to the Kegulations which 
govern this matter, I admit the special appeal, and direct tliat the 
case be remanded to the principal sudder ameen, for disposal on its 
merits. 


The 14Tn April 1846. 
. Present : 

C. TUCKER, 

Judge. 


Petition No. 1031. 

In the matter of the petition of Harookhan, and others, filed in 
this Court on the 11th December 1844, praying for the admission 
of a special appeal from the decision pf Cliarles Mackay, principal 
sudder anicen of Zillah Mymensing, under date the 14tli Scptcinbor 
1844, revorsitjg that of Rajkishen Bonnetjec, moonsifi'of Chokey 
Kaginari, under date 11th May 1844, in tlie case of liarooklian 
and others, plaintiifs, versus Puddoo Lochun Biswas and others, 
defendants. 

It is hereby certified that the said application is granted on the 
following grounds. 

The principal sudder ameen reverses the decree of the moonsifl^i 
which was in favor of the plaintiff, in those words : 

* The respondent pleads that he was dispossessed from the lands, 
which ho now sues to recover, in the montli of Maugli 1235 B. S., 
from which date to the institution of the present suit, a period of 
thirteen years has elapsed; consequently, in the absence of any 
satisfactory explanation of the cause of delay, the case cannot be 
heard, under the provisions of Section 14, Regulation III. of 1793’. 
The plea urged by the petitioner, in his application for a special 
appeaX is that he distinctly stated in his plaint that he was dispos¬ 
sessed towards the close of the year 1237 B. S., from which date 
twelve years had not elapsed when he brought the present actii)n. 
The papers before the Court ostensibly supporting tlie assertion of 
tlie petitioner, a copy of the original bill of plaint was sent for, and 
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at the same time the principal suddcr auiecn was directed to explain 
the apparent inaccuracy. The principal suddcr amcen explains that 
in a case depending in the foujdary court, as stated in the magis¬ 
trate’s rooboocary of 23 Je^e 1237 B. S., (4th June 1830 A. D.,) 
the plaintiff’s ryots complained of having had their crops cut and 
taken away in Maug 1235 B. S.; and that the plaintiff'could not 
shew that since that time he had, as sta ted in his plaint, been rein¬ 
stated in possession by the magistrate’s orders, and again dispossess¬ 
ed in Maug 1237 B. S., consequently lie calculated the cause of 
action from Maug 1235 B. S. • 

If this bo the case, it was incumbent on the principal sudder 
amcen to have recorded the circumstances in his decretal order, 
which without sucli explanation is at variance with the facts pleaded 
in the plaint. I therefore admit this special appeal, quash the 
decision of the principal sudder amecn, and direct that the proceed¬ 
ings be remanded, and that, calling the parties before him in due 
form, he embody in his decree the reasons and grounds on which it 
is founded. 

The 14tii April 1846. 

Present ; 

C. TUCKER, 

* JUJ>GE. 


Petition No. 1061). 


In the matter of the petition of fshur Chunder Rac, filed in this 
Court on the 28th December 1844, praying for tJie admission of a 
special appeal from the decision of Mr. Edward Bentall, judge of 
zillah Jessore, under date the 1st October 1844, reversing that of 
Mr. J. N. Thomas, suddcr amecn of said zillah, under date 28d 
April 1844, in the case of Ishur Chunder £ae, plaintiff^ versus 
Abadoollah, defendant. 

It is hereby certified that the said application is granted on the 
following grounds. 

In this case the plaintiff’ having purchased, at a public sale made 
by the collector under Regulation VTII. of 1819, a putnee talook 
called Lot Nulta, sued the defendant, wlio Ifcld a jumma therein, to 
assess his lands, consisting of 525 beegabs 3^ biswas at an annual 
rent of Company’s rupees 800. * 

Tlie defendant pleaded that His jumma had been fixed by a 
decree of court at Company’s rupees 621-7-3-2. 

The sudder ameen decreed for plaintiff an annual rent, receivable 
from defendant, of Company’s mpocs 70O-3-9. Botli parties appeal¬ 
ed to the judge, who reversed the sudder ameen’s decision, on the 
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grounds that the plaintiff was not competent to cancel former en¬ 
gagements, and moreover, the defendant’s rent having been fixed 
at Company’s rupees 621-7-3-2, plaintiff must receive that sum, or, 
if dissatisfied, the defendant would be ♦entitled to hold his lands at 
the rate of one Sicca rupee per beega under aii old pottak he held, 
granted in 1219 B. S. by the former talookdar. The application 
for a special appeal is grounded on Clause I, Section 11, Regulation 
VIII. 1819, under the proyisions of which, he, as auction purchaser, 
is competent to annul former engagements, and to demiuid rent 
according to the rates of the *pergunmli; and further that, in tlio 
case alluded to by the judge, there was no question of jumma raised 
or disposed of by the court. This I find to be true. At the timo 
referred to, the defendant was under engagements to pay an annual 
rent of rupees 687-12-2 on 619 bcogahs 10 biswas of land, but, 
luiving been dispossessed by bis talookdar, he sued to recover the 
lands and got a decree, but coultf never get possession of more than 
525 beegahs .3^ biswas of land, and eventually he sued for a corres¬ 
ponding re«luction in his annual rent, which was decided in his favor, 
and the annual rent was reduced to Company’s rupees 621-7-3^. 
Whilst this suit was pending, the puinee was sold, and was pur¬ 
chased by tlie plaintiff, who took the place of the late proprietor in 
the suit, aiul, in his pleadings, urged his right to assess the lands in 
possession of the then plaintiff at the pergunnah rates, which ho 
contended were higher than those mutually agreed on between the 
plaintiff and the lute pntneedar. This right was reserved in the 
decree which passed on that occasion,* which contained a clause to 
the effect that the question of the pergunmh rates could not bo 
raised in that suit, which was brought for a reduction of the then 
existing rent under mutual engagements, in consequence of the 
plaintiff having been dispossessed of a portion of the lands on which 
that rent had been fixed. It is clear therefore the present plaintiff’s 
rights as a purchaser under Clause 1, Section 11, Regulation VIII. 
1819, are still in full force, and therefore the decision of the judge- 
is contrary to law. 

But I find that the plaintiff, though entitled to assess the lands 
in possession of the defendant at the pergunnah rates, has not 
pursued the course prescribed in Section 9, Regulation V. of 1812, 
and consequently under the following Section, 10, no greater rent is 
exigible by process of d^tress or confinement of person, nor recover¬ 
able by suit in courts than the defendant was bound to pay under his 
previous engagements. 

I therefore admit tht^ special appeal, on the grounds of the judge’s 
decision being contrary to law as regards the rmhls and privileges 
of the plaintiff! and direct that the proceedings oe returned to the 
judge, who, with reference to-the preceding remsffks, will dispose of 
the case de novo. 


X 
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The 20th April 1846. 

Present ; 

R. If. RATTRAY, 

J UHGE. 

CASE No. 229 Oi? 1845. 

Regular Appeal from a decree passed hg the 2d Principal Sudder 
Ameen of Tirhoott Ushrnf Hosdiiy June 2Sd, 1845. 

MOOST. RAMEStlUR KOWUR, MOOST. KURNPHOOL 
KOWUR, Appellants, (Defendants,) 

cersus 

DURBAOEE LAL SAHOO and Others, Respondents, 

(Plaintiffs.) 

This, suit was instituted by' respondents, on the 28th February 
1848, to rec">ver from appellants the sum of Company’s rupees 
38,887-5-4, duo under a bond, bearing date Jcyt 22d 1248, Fuslee. 

The respondents arc members, or heirs of members, of a banking 
house: the appellants are the widows of Baboo Jugdeo Niirain 
Singh, and mother and stop-mother of his two sons, minors, Koula 
Purshad and Luchinee Purshad ; and at present in possession of the 
estate of their deceased husband. 

The plaint sets forth, that Jugdeo Narain Singh, in the year 
1243, F., borrowed and received from Boharce Lai Sahoo, a partner 
in respondent’s house, the sum of 18,205 Sicca rupees; for which he 
executed a bond on the 22d Jcyt, that year, payable in four months, 
with interest at the rate of 12 per cent, per annum; that the money 
was not paid; that Jugdeo Nurain Singh died; that all the mem¬ 
bers of the house sue for the amount of the bond executed in favor 
of their late partner, such being customary; and that the account 


stands thus: 

Principal money lent, Sicca rupees, . 18,205 0 0 

Interest on ditto,. 18,205 0 0 


By exchange of the above to Company’s rupees,. 2,427 5 4 

Total Company’s rdpees,... 38,837 5 4 

The answer of appellants, denies the execution of the bond by 
Jugdeo Nurain Singh. If it yvere what is assei ted, why should res¬ 
pondents have allowed ten years to elapse betbre they brought their 
claim, is asked; and liow can such a claim be entertained against 
these minors; and why was it not preferred when the borrower of the 
money was ^ivo to answer it ? 





( »61 > 


The bond was proved to have been duly executed, and the sum 
for wliich it was granted to have been duly paid and received; and 
a decree for the amount, with interest, was passed, payable from the 
estate of the deceased Jugdeo Nurain Singh. 

In appeal, it was urged, that a bond for so large a sum would 
never have been accepted witliout being duly registered, or authen¬ 
ticated by the kazee. On examining the document, tlie first 
attraction was, the record of its registry; endorsed upon it in a 
large distinct hand, and bearing date the 25th May 1836, the date 
of the bond itself (Jeyt 22d, 1243, F.) corresponding with the 23d 
of the same month. 

The claim of respondents being clearly and satisfactorily estab¬ 
lished ; and there not appearing any ground ‘for interference with 
the decree of the lower court, I affirm that decree, with costs 
payable by appellants. , 

The 20th April 1846, 

Present; 

R. H. RATTRAY and 

C. TUCKER, 

Judges, 

and 

R. BARLOW,' 

Temporary Judge. 


CASE No. 242 OF 1844. 


Special Appeal from a decision passed hy the Judge of Behqr^ 
Charles Garstirif Juhf \0th 1843 ; affirming a decree passed by the 
Mooimfff Mohummud Ushruf March 30#A, J84I. 

MEHR ALI, Appellant, (Defendant,) 

versus 

ROSHUN LAL, Respondent, (Plaintiff.) 

This suit was instituted by respondent on the 15th September 
1838, to recover from appellant certain lands situated in mouzah 
Mohunimudpore-kulaf, alias Jiurheebcogah: 3 jummas estimated at 
rupees 43-13-5-10. « 

The special appeal against the decree of the lower courts, was 
admitted on die apparent violation of the law of limitation, involved 
in the judgment passed in favor of respondent, after the lapse of the* 
period prescribed by Section 14, Regulation III. 1793. 



( 162 ) 


Respondent sued for possession of an 18 dnirjs, 5 cowries, IQ 
boorees’ share, more or less, of a 5 annas, 6 dains, 13 cowries’ share 
of the entire inouzah above named, the defendants sued, bein^ Moost. 
Roop De, widow of Bhopjed Lai, Blieem Lai, son of Horil Singh, 
and Gholain Muhceodeon, fatlier of appellant. The property had 
belonged to Horil Singh, resjiondcnt’s grandfather. On the death 
of Horil Singh, his tliree sons inherited, hi equal portions, of 1 anna, 
16 dams, 11 cowries' each. Bhogee Lall died in 122o F., leaving his 
widow Roop Do, to whom Bhccin Lai and Sohun l^al (respondent’s 
father) agreed to allow the profits afising from her deceased hus¬ 
band’s share (which had been let on lease by him) as lUaintenancc; 
and this has been received by her. In 1227 F. respondent’s father 
died; he (respondent) being at the time-about ton years old. After 
a while, Moost. Roop De, on pretence of manning her daughter, 
gave Lala Juggoo Lai her liu^band’s share in farm ; and in 
collusion with Bhecm Lai and Muliecodepn, which latter, under 
an alleged lease, holds possession, is about to alienate, what she 
has 110 right to whatever beyond that of deriving from it a main¬ 
tenance.* Respondent sued before in 1838; but the tnlluhann (diet 
money) not having been paid on the 31st July of that year, the suit 
was dismissed. 

The above is the,statement of respondent, as plaintiff; and it is 
sufficient to observe, that, assuming the cause of action to have 
arisen in 1227 F., on the death ttf liis father that is, and allowing 
five years for the attainment of his majority, in 1232, above twelve 
years had elapsed before the suit was instituted; and, under the 
statute of limitation, tlu3 claim should not have boon entertained. 
Against this, nothing is pleaded on the part of respondent; and wo 
accordingly reverse the decree of tlie lower courts passed in his favor; 
and, without entering into the question of appellant’s title as son of 
the lessee Gholam Muheoodeen, but rocogiiising Iihii as the acknow¬ 
ledged occupant of the land in dispute, we coulinn him in possession 
till ousted in due course of law. 

All costs to be paid by respondent. 
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The 22d April 1846. 

Present ; 

A. DICK, 

Judge. 

CASE No. 114 OP 1842. 

Special Appeal from the ^ecmon of tJie Zillah Judge of the 

2^-‘Pergunnahs. 

MUHESII CHUNDER KUR CHOUDREE, &c. and RAM 
ClIUNDER SIRCAR, Appellants, ‘(Defendants,; 

. versus 

IlUR LAL MITR, Auction Purchaser—then, NUBKISHEN 
SING, guardian op CHOONEE LAL MITR, son and heir, 
Minor—then, KAMINEE DASSEE, Widow op TIURLAL, 
AND mother op CHOONEE LAL,. Respondent, .(Plain¬ 
tiff.) 

Pleaders—Qhoolam Sufubiry for Appellants^ and Pursun Koomarf 
Bunsee Budim^ and Neel Munee,for Respondent. 

Suit laid at 4635 Companji’s rupees, 6 annas, and 8 pie, to 
recover amount deposited in a suit under Regulation V. 1812, to 
reverse that suit, and to establish riglrt to tj>e land in dispute—1384 
beegahs, 7 cottalis, in his estate, purchased at public sale for arrears 
of revenue. The plaintitF, Hur Lai Mitr, purchased the esjtate of 
the defendants, Muheish Chunder, &c., sold at public auction for 
arrears of revenue; and lie was put into possession in the usual 
mode. The defendant, Muheish CJiunder, &:c., afterwards distrain¬ 
ed the property of the defendant, Ram Chunder Sircar, a lyot, and 
petitioned for its sale. To this the plaintiff objected, anti deposited 
tho amount claimed. He now sued for right to the laud in the 
possession of the said ryot, as part and parcel of the estate he 
purchased, and for recovery of tlie sura he deposited. The defen¬ 
dants, Muheish Chunder, &c., claimed the land in question as part 
theekui a fixed rent tenure, and part rent-free, which they let to tho 
ryot Ram Chumler, and asserted that it was exclusive of the maal or 
revenue land of the estate. 

The jH’iucipal sudder amoen rejected tho proofs adduced by the 
defendants, Muheish Chunder, &c., to tho truth of their detcrico, and 
decreed the suit in favor of plaintiff, leaving the defendants to sue 
for the rent-free land alleged to be their’s. The judge affirmed that 
decision—and tliis special appeal was granted in coiise<|uenc:e of the 
impropriety of tho principaL sudder ameen’s decision, who, in a suit 
to reverse an order passed under Regulation V. 1812, intimated to 



( Ifi'l ) 

the defendants, that they were ^at liberty to sue for tlieir alleged 
rent-free land. 

• Judgment. 

There was no necessity for the plaintiff to deposit the amount, 
unless for the ryot, if with him, and then the ryot should have sued 
to contest the demand under Regulation V. 1812. This part, there¬ 
fore, of the plaintiff’s claim, is inadmissible. 

His suit, however, for right to the land «s part and parcel of his 
zuineendaree is proper enough, thouglj he might have sued for set¬ 
tlement of rent, mishisht jnmtna, or to annul the tenures of fixed 
rent, theeka, and rent-free lukldrojf on which defendants found their 
claim. 

The defendants, appellants, have contested the chum of jdaintiff, 
respondent, on two grounds: 1st. that the larger portion of the land 
in dispute is their’s on dieeka, a fixed rejit and hereditary tenure. 
To substantiate this, they have filed a deed of sale, dated 1190 
B. JE., and a decision of the 7)mal adawhtt of tlie 24-Pcj‘gniniuhs, 
dated 1791, A. D., and copies of jimma-humlce papers of 1190 
B. botli corroborative of tlie deed of sale, also certain alleged 
canoongoc’s papers; 2nd, that the remainder of the land is rent- 
free. To prove this, they file copy of a deed of sale, obtained from 
the collectorate, wliese it is said the original, now Jiot furtlicoming, 
was filed at the preparation of the tacedad in 1204 B. iE., also copies 
of the taeedad and jumma-hitndea of *1190, B. Aj. 

The decision of 1791, is certainly corroborative of the deed of 
sale of 1196, B. iE., inasfouch as mention is made in it of a portion 
of the land inserted in the deed; and the deed itself appears to have 
been filed before the amecn deputed in tliat case, as it bears the 
signature of the judge. The copies from the jiimmn~bundee papers 
of 1190, B. iE., require to be compared witli the firiginals. If rhere 
be no reason to think the originals have been mutilated or changed, 
they should not be rejected merely because they arc not autiienti- 
cated by official signature; for their existence is notori-oiis, and a 
translate of a portion of them, in minute detail, was published by 
Mr. Gladwin in 1798, as a specimen of put.wareo accounts. The 
copies of the alleged canooiigoe’s papers likewise require to he 
compared with the onginals as do the copies of the deed of sale of 
the rent-free land, and of the taeedad. Therefore, the case is 
remanded. The judge will replace it on his own file, and, after 
comparing the copies with the originals in the collectorate, and 
calling for any further evidence he may deem requisite, or the 
parties may produce, decide. 

The several documents presented for the first time, in this Court, 
were received, because they are evidently indispensable to the 
formation of a con-ect decision, and because the principal sudder 
arneen neglected to conform to Section 10, Regulation XaVI. 1814. 
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The 22d Afril 1846. 
Present : 

A. DICK, 

J UDGE. 


CASE No. Ill OP 1842. 

Special Appeal from the decision of the Zillah Judge of the 

2\rPerguvnahs. 

Suit laid at Company’s rupees 365, 3 annas, 6 pie, 1. 

• CASE No. 112 OP 1842. 


Special Appeal from the decision of the Zillah Judge of the 

2\-Pergunnahs. 

Suit laid at Company’s rupees 335-0-0. 

CASE No. 113 OF 1842, 

Special Appeal from the decision of the Zillah Judge of the 
^ 2^‘J*ergunnahs. 

Suit laid at Company’s rupees 379-1-0. ^ 

CASE No. 115 OF 1842. 

Special Appeal from the decision of the ZUlaJi Judge of the 

2\~Pergunnahs. 

Suit laid at Company’s rupees 346-1-0. 

Judgment. 

The parties in these suits, and their pleaders, are the same; and 
their claims of a like nature, and founded on similar proofs, as in 
the above case No. 114 of 1842. The judgment consequently ie 
precisely the same. 
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The 23d AriiiL 1846. 

Pkesf.nt : 

A. DICK, 

Judge. 

CASE No. 141 OF 1843. 

Regular Appeal from the decision of tlifi Additional Principal Sudder 
Anieen of the 2\-Perrjiinnahs, Huree Chuiider Ghosc. 

BA.T PAEE, MAITARAJAir DUMOODUll CIIUNDER 
DEYli I'oii HIMSELF AND AS Attouney FOR KA.TAH KI- 
SlIOIiE CIIUNDER DEYll AND RAJAH SREEDHUR 
CHUNDUR DEYB, Appeltaats, (Defendants,) 

versus 

RAJ IvISITOON NAG, Respondent, (Plaintiff,) 

SUTIIBAIIMA DASEE, then RAM GOPAL RIIOSE, At¬ 
torney FOR KOORNA NAG and Others, 3d party 

OBJECTORS. 

Pleaders.—Shccoo Nurain Chatoorjecah for Appellants^ Raj Narain 
for Respondentsy and Ncelmnnec liunorjeefor Ohjectors, 

Suit J.ucl at Company’s rupees 13,802, I anna, 6 gundalis, 2 
cc’A’rics. 2 kranti, lor possession on 1 anna, 13 giuitlahs, Pcowric, I 
kraiit, of ti look lihiiwancepoor. 

Originally the plaintiRi Raj Kislioon Nag, sued for possession on 
9 annas. 13 gnndahs, 1 cowrie, 1 krant, of the talook, on the state¬ 
ment tliat 8 annas were purchased in the name of Doorga Purshad, 
hid cousin, and 1 anna, 13 gimdahs, I cowrie, 1 krant, in the name 
of Snthbahraa Dasce, Doorga’s widow', with the money of his, Raj 
Kishoon’.s mother, streedhuiiy and that he had obtained possession, 
and was afterw'ards ousted. TJio suit was decreed, and no appeal 
preferred regarding the 8 annas. The appellants deny the sale of 
the [ anna, 13 gundalis, 1 cowrie, 1 krant, and appeal against that 
portion of the decree. 

The third pa’-ty, SiithbahmaDasee, came forward, objecting in toto 
to the decision. She declared the 8 annasiwere acquired by her 
husband Doorga Purshad, with his own means, and the I anna, 13 
gundahs, 1 cow'rie, 1 krant, in her name also purchased by i»im; 
that the plaintiff had acted for her in the Supreme Court in a case 
regarding tlie 8 annas, and had now fraudulently filed an answer 
in this case as from her, admitting his claim; and that she had been 
kept in ignorance of the suit while pending in the zillah, being a 
recluse woman, living in the same premises as plaintiff. 
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Judgment. 

The case is remanded. It appears that the plaintiffs mother is 
alive, his father is alive, and his elder brother is alive: how then 
comes plaintiff alone to sue? this he has not shewn. The judge will 
require him to explain—2. He will ascertain whether the answer 
of Suthbahma Dasee was filed by her, or fraudulently, as she avers 
—3. If she did file it, or authorize its being filed, and the plaintiff 
be truly proprietor on th§ deeds, then to require proof of bis having 
been in possession and ousted from both purchases at one and the 
same time; otherwise the cause of action being two and distinct, he 
must be nonsuited. Finally, should the suit be admissible, he will 
enter into the merits of the purchases, especially of the 1 anna, 13 
gundahs, 1 cowrie, 1 krant, and decide; disposing at the same time 
of the claims of the defendant Kaleenath, and not leave them for 
another suit, as dohe by the principal sudder ameen. 

The 23d April 1846. 

Present : 

R. II. RATTRAY and 

C. TUCKER, 

Judges, 

and 

R. BARLOW,. 

Temporary Judge. 

CASE No. 122 OF 1844. 

Special Appeal from a decision passed hy the Principal Sudder 
Ameen of Shahabadf August Is^, 1843; affirming a decisionjfossed 
by the Sudder Ameen oj Arrah, September 6M, 1842. 

DIIOUL PANDEE, Appellant, (Plaintiff,) 

versus 

LOTUN RAEE, DUSRUT RAEE, and others. Respondents, 

(Defendants.) 

This suit was instituted by appellant on the 14th January 1841, 
to cancel a cowaleh (or bill of sale) for a half share of mouzah De- 
vee Dehra, pergunnah Chounsa, sold by appellant to Lotun Race 
and others, respondents, for Company’s rupees 800. 

The sale sot forth, was made, as stated, for Company’s rupees 800; 
but the purchase money not being paid in full, 400 rupees remaining 
due, the cowaleh was lodged with tne respondent Dusrut Raee, with 
the understanding of all concerned, that it was not to be given over 
to the other respondents till the balanc^ should be forthcoming. It 
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was given up however, in violation of what had been agreed to, 
no portion of the money still due by respondents having been paid 
by them; and with reference to tliesc facts, appellant claimed to 
have the cowaleh cancelled. 

The non-payment of half flic purchase money was admitted by 
respondents; but the lower courts decided, that such non-payment 
was not a legal ground for cancelling the sale of the lands: but 
they did not enter upon the allegation of the cownh’h having been 
lodged Muth Dusriit Haee, and surreptitiously obtained from him by 
the purchasers; and on this point a special appeal was admitted. 

The Court deeming the agreement entered into by the parties 
respectively, to have been palpably infringed and violated under 
the circumstances exhibited on the proceedings of the case, reverse 
the decisions of the low'er courts; and decree, that the cowaleht to 
cancel which the suit was instituted, be cancelled and of no effect. 
All costs to be chargeable to respondents. 

The SOth April 1846. 

Present : 

R. H. KAITUAY and 

C. TUCKER, 

, Judges, 

and 

R. BARLOW, 

• Temporary Judge. 

CASE No. 77 OP 1844. 

lUgular Appeal from a decision passed by the Principal Sadder 
Amcert of Bhagulpore^ December \)th 1843. 

BEHAREE SING’II and others, Appellants, (Plaintiffs,) 

versus 

CHETOO CHOWDIIREE, deceased, and GOOROO DUTT, 
heir OF ditto; UAMSURN DAS and AJUD’IIEA DAS, 
purchasers OP 8 ANNAS SHARE FROM CHETOO CIIOW- 
DHREE; CHINTAMUN SING and others, purchasers 
OF 8 ANNAS SHARE FROM RAMSURN AND AJUDHEA DAS; 
RAMDIAL, purchaser of 4 annas sH*abe from CHETOO 
ClioWDHREE; and LALJEET and others, purchasers 
OF RAMDIAL’S 4 annas share and of 4 annas share from 
CHETOO CHOWDIIREE, Respondents, (Dependants) 

This suit was instituted by appellants on the 22d December 
1841, to recover from respondents naif of mouzah Pursunnan and 
others, three mouzahs, held in excess of lands purchased at the col¬ 
lector’s sal^ September 14tl^ 1836; with wasildt (or mesue profits) 
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for 1245 Fusleo, and the same, with interest to the date of re-pos- 
session. The whole estimated at Company’s rupees 8500. 

The plaint is to the following purport: 

Talook Surpol comprehends ei<^t, villages: viz. Pursurman, 
Pursonee, Puttee Bulleas, Surpol and others, situated in purgunnah 
Mulhunec Gopal; a settlement for which was made in 1197 Fuslee. 
In 1207 F, five hundred beegalis, being the malihdna lands of the 
above-mentioned Pursurman, together with mouzah Shushbunee, 
were separately assessed dt Sicca rupees 744-13. Of both these vil¬ 
lages jdaintiffs are half proprietors; the remaining moiety belong¬ 
ing to Aject Sing, Mitijeet Sing, and •others. At the time of the 
settlement, objections were made to plaintiff’s possession by Ajeet 
Singh, whicli led to an action on the part of.Kunchun Singh and 
plaintiffs, against him, which was decided in their favour, and their 
names were registered as half sharers with him (Ajeet) and others; 
but Ajeet, determined to get rid of them, allowed the Government 
revenue to fall into arrbar, and thus brought on a sale. The sale 
advertisineiit does not specify the villages to be disposed of; but 
merely ‘ Pursurman 2 villages, settled in 1207, confirmed jn 1211, 
sndder jinnmn Sicca rupees 744-13.’ (The plaint then details the 
boundaries of these lands.) The sale took place on the 14th Sep¬ 
tember 1836, corresponding with the 19th Bhadooii 1243 Fuslee, 
and Chetoo Chowdhree, jointly with Mitrjeet and others, purchased 
the property. Chetoo admitted Kamdial Misr as a 4 annas sharer, 
and Hamsurn Das and Ajud’heaTlas to an 8 annas share ; but he 
afterwards took back Ramdial’s 4 annas share, and sold an 8 annas 
share to Mitrjeet, in the name of Laljeet Sing’h,and others, his sons 
and nephews. The other moiety sold to Ramsurn Das and Ajud’hea 
Das, w'as afterwards purchased by Chintamim Singh and others. 
^Mitrjeet koo])ing up the old grudge, thought the present a good 
opportunity of ousting plaintiffs from their rights in the estate; so 
gave a farm-lease, through his sons, &c. of mouzahs Pursurman, 
and Pursonee, and Puttee Bulleas, mice and duhJdee (original and 
conjoined) settled for in 1197, F. to Ramsurn Das and Ajud’hea 
Das, declaring them to be his half share of the estate purchased. 
Besides this lease, he gave a separate agreement to pay^ all the 
expenses of the foujdaree procecaings attending the acquisition of 
possession. Hence arose the necessity of the present action. 

In answer, Chintamun and the rest refer to the proceedings of 
the collector on the occasion of the sale, to shew that the villages 
contested were actually sold to Chetoo Chowdhree, when the jumma 
exhibited. Sicca rupees, 744-13, was admitted to be the Government 
revenue. They object to the valuation of the claim of the plaintiffs 
as opposed to Regulation X. 1829, Schedule B, Article 8, and to 
Construction No. 1047. 

The principal sudder amecn, taking the sale advertisement and 
the proceedings of the revenue authorities as the ground of his 
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jiulfrment, determined that the whole estate of Parsurman had been 
sold ; and rejected the claim set forth by appellants. 

In appeal, the Court found that the dispute in this case arose out 
of the fact of portions of the same village having been settled at 
ditferent periods, viz. in 1197*and 1211 Fuslee; each portion con¬ 
stituting a distinct estate, with a distinct jvmma. The estate 
engaged for in 1197 Fuslee, consisted of five villages uslee^ and 
three dukhlee, (original and annexed,) and was assessed at an 
annual jumma of Sicca rupees 1007-9-9; that engaged for in 
1211 Fuslee, comprehended two villages uslee and a portion of 
one other, a’^d w'as assessed at an ahnual jumma of Sicca rupees 
744-13. This latter estate was sold; and the purchaser, availing 
himself of an error in the sale advertisment, took possession of 
lands included in the former. 

In order clearly to ascertain of what the two estates consisted, 
the Court called for detailed information on this point, from the 
collector; and the following abstract exhibits the result of the 
requisition: 

Settlement of 1197 Fuslee: 

Talook Suipol, 5 mouzahs uslee and 3 duklilee; annual jumma, 


sicca rupees 1007-9f, viz*: 

Sa. Rs. 

Bulleas duklilee of mouzah Pursiirman, . 44 4 0 

Pursi'irm.an, 2 mouzahs usler^ . 240 2 9 

Surpol, 3 mouzahs usleCi 2 ditto dulHldevy . 723 3 1 

« __ _ 


Total Jumma... 1007 9 10 


Settlement of 1211 Fuslee; 

Parsurman, with Beesputtee, settled permanently in 1211 Fuslee, 
at an annualof sicca rupees 744-13. 


Beesputtee, 2 mouzahs uslee \ jumma^ . 12 7 

Parsurman, none, uslee or duKhlee, .. 732 6 


TotalJumma... 744 13 

It wan explained by the collectori that the lands assessed under 
the head of mouzah Pursurman in 1211 Fuslee, consisted of the ma- 
likana lands of Ajeet Singh, who was the proprietor of the other 
estate settled in 1197 Fuslee, and which, up to that time, had been 
held free from assessment 

From this, it will be seen, that mouzah Parsurman appears in both 
estates, and tliat it consists of two uslee villages; whilst the collec¬ 
tor states, that there is no record forthcoming shewing the quantity 
of land appertaining to mouzah Pursurman, which was assessed in 
1211 Fuslee. 

\ 
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Tlie error in the collector’s proceedings, was this:—The property 
sold was described as * the entire mouzah of Pu|;surman, &c., 
consisting of two mouzahs iislee whilst the amount of jumma 
and date of settlement, leave no doubt as to which of the two 
estates above-mentioned, it was intended to sell. The two mouzahs 
in the estate sold, are, as shewn, designated by the name of Bees- 
puttee; and, owing to tliis error, the purchaser contrived to get 
]H)ssession of the whole of mouzah Pursurman and its dependencies. 
Owing to the deficiency of statistical records in the collector’s office, 
it has been found impossible to define how much of mouzah Pursur- 
inan aj)pertains to the two estates respectively: and under these 
circumstances, the Court are of opinion, that the only equitable 
mode of disposing of the case before them, is to have the village 
measured and valued, and to give to the parties in proportion to the 
jumma payable by each respectively. Mouzah Pursurman, two 
motfzahs uslee, is assessed at sicca rupees 240-2-9, in the estate 
settled in 1197 F.; and in that settled in 1*211 F. at sicca rupees 
732-6. 

The Court therefore decree for the appellant; and direct that the 
collector measure the village, and allot to each estate lands’in value 
and assets proportioned to the sndder jumma, as above set forth. 
Costs to be paid by respondents. 



( 172 ) 

The SOth April 1846. 

Present: 

R. H. RATTRAY and 

t 

C. TUCKER, 

Judges, 
and t 
R. BARLOW, . 

Temporary Judge. 

CASE No. 266 or 1844. 

Regular Appeal from a decree passed by the Additional Judge 
of Behar, W, St. Quintinf July 4^A, 1844. 

DURBIJEI SINGH and KIIOORSHED ALT, Appellants, 
(Defendants, m'ITH others,) 

versus 

t 

NADIR BIBI, Respondent, (Plaintiff.) 

This suit was instituted by respondent on the 9tli September 
1843, to obtain the reversal of the sale of certain lands, and a re¬ 
scission of the order confirminp; the same, on the ground of error and 
irregularity, rendering the said sale illegal. The suit was laid at 
Company’s rupees 11211-10-13-18, being 3 jiiinmas of onc-fourtli 
of the mehal comprehending Pakurdeh Muliliarce, inouzah Imaiu- 
gunge, Kusbah Sliuhurghatee and otiiers, sold in satisfaction of a 
decree of court, to realise the fees of three wukcels employed in a 
pauper suit, due by respondent. 

The decree of the additional judge is as follows:—* There are two 
points to be decided in this case : 1st, as to the demands of the 
wukeels, and the process for realising them : and 2dly, as to the vali¬ 
dity or otlierwise of the sale held by the collector. The fees were 
evidently due; and as tliey were due on behalf of a pauper, the sale 
process was the regular course. The sale appears to me to be irre¬ 
gular from first to last. It was cvidentljr the intention of tho 
wukeels, Sheikh Moozliur All, Sunijodeen, and Hoseiii Ushrut^ to 
sell up three portions of Nadir Bibi, the pUiintifTs property, viz. 
Pakurdeh l^Iuliharce, Imamgunge and Kusbah Sliuhurghatee. 
This is proved by the taleeka^ the sale ?iuhshuh, and the reply of 
Hosein tlahruf. Tho sale proclamation does not agree with cither 
the taleeha or nuhshuh; and puts up for sale no less than the plain- 

\ 
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tiff’s share in 245 villages 15^ kunwas; and this was sold: and the 
purchasers have got possession of Nadir Bibi’s share in the whole 
talooka of Pakurdeh, of which Muhal Pakurdeh Muliharee, Imam- 
gunge {alias Jerah,) and Kusbah Shulmrghatee, are component 
portions. The plaintiff produces ample* proof that Talooka Pakurdeh 
IS composed of eleven muhals, of which Pakurdeh is a mnliaL 
Besides, the sale is vitiated in consequence of the sale proclamation 
having been drawn out contrary to the provisions of Clause 2, Sec¬ 
tion 3, Regulation VII. cf 1825. The actual amount due was not 
stated in the proclamation. The collector -was distinctly told, in a 
proceeding or this court, dated 19th July 1842, that the portion 
duo to the wukeel Ushruf Hosein liad been satisfied, and that the 
sale was to be held only for the arrear due to the other two wukeels. 
This was not done: and the ishtehar was made out for the amount 
due to the three wukeels. 

For the above reasons, I give the plaintiff a decree, with all costs, 
and usufruct from the date of dispossession: and I must further 
record in this case, that I consider that there is strong presumption 
of collusion in the sale on the part of the collector’s omlah. Tho 
purchasers (one a wukeel of the principal sudder ameeifs Court, by 
name Ivlioorshcd Ali, and the other Durbijei Singh, who has on 
another occasion been accused before me of having been the proxy 
of Ameer Ali, the collector’s surislitedar, in a.sale purchase) have 
volunteered in this case to defend Ameer Ali; and the evidence of 
the witnesses produced by the plaintiff to prove the collusion, in¬ 
duces great suspicion against the surishtedar.’ 

With this decree the Court do not see any reason to interfere, 
further than to correct the illegality involved in the award of tho 
usufruct of the land, to respondent, ‘ from the date of dispossession. 
It is claimed by him (as plaintiff) only from the date of the institu¬ 
tion of the suit; and of course cannot legally be adjudged for a 
prior period. With this modification, the decree is affirmed, with 
costs payable by appellants and respondent respectively. 

Another distinct appeal is before the Court, on the part of 
Ameer Ali, the collector’s surishtedar, against that part of the de¬ 
cree which renders him liable to a portion of the costs consequent 
on the decision: the Court’s order on that appeal will be found re¬ 
corded under another number, viz. 272 of 1844. 
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The 30th April 1846. 
Present : 

R. II, RATTRAY and 
C. TUCKER, 

Judges, 
and • 

R. BARLOW, 

Temporary Judge. 


CASE No. 272 OP 1844. 


Regular apjpeal from a decree passed hy the Additional Judge of 
JSekarf IV. St. Quintiut July -Ith 1844. 

, AMEER ALI, Appellant, .(Defendant,) 

vers?is 

NADIR BIDI, Respondent, (Plaintiff.) 

This is the appeal from the decree exhibited in the case disposed 
of under No. 266, and alluded to* in the concluding clause of the 
Court’s proceeding in that caje, of the present date. 

There is nothing in the record to shew that the appellant was, 
directly or indirectly, a party to the sale which led to the action in 
the zUlah court; and consequently nothing upon which costs might 
be adjudged against him. At the same time, there is no proof of 
collusion on the part of the other defendants in the suit; and the 
Court deem it equitable and proper to decide, that tlie costs from 
wliich the appellant, Ameer Ah, is hereby exempted, be made 
payable by tJie respondent, Nadir Bibi. 
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To THE Civil Authorities. 

The 13M Marcht 1846. Commitments for forgery. 

Constructions Nos. 454, 820 *and 1221, and the Circular 
Order, Nizamut Adawlut, No. 14, dated the 5tli December 1828, 
having received the re-consideration of the Courts of Sudder 
Dewanny and Nizamut Adawlut, for the Lower and North Western 

• Provinces, and being found at variance 

• Construction 572 para. 3. instructions* on the same 

Construction ojid C* i*i jii i** 

O.No. 169, of 29th May, 1835. which declare jireliminary 

enquiry and commitment, in cases of 
forgery, brought to light in the course of judicial proceedings, to be 
the peculiar duty of the civil courts, are hereby rescinded. 

2. In such cases, it will be no longer optional with the civil 
'courts, as implied in tlie severi^,! Constructions and the Circular 
Orders hereby revoked, .either to commit the accused for trial before 
a special sessions or to direct a prosecution for forgery, or to declare 
the party aggrieved by such forgery at liberty to institute a prose¬ 
cution in the criminal court, as to them may seem fittin/^; but it 
will be incumbent on those courts, in all cases of forgery brought to 
light in the course of judicial proceedings, to conform strictly to the 
rules prescribed for adoption in cases of perjury by Section 2, 
Kegulation III. of 1801, Section 3, Regulation VII. of 1813, 
Section 14, Regulation IV. of 1<193, (corresponding with Section 8, 
Regulation III. of 1803,) and Section 14, Regulation XVII. of 1817. 

3. The same rule is considered to* be applicable, mutatis mutan^ 
disf to cases of forgery, brought to light in the course of judicial 
proceedings in a criminal court. 

4. These instructions are not intended to exclude from the cog¬ 
nizance of the magisterial authorities, criminal prosecutions for 
forgery, which may be instituted irrespectively of proceedings in 
any civil or criminal court. 


To the Civil Judges. 

The ID/i Aprilf 1846. Moonsiff^ Cutcherries, 

The Court have reason to believe that the moonsilfs have not 
generally availed themselves of the permission accorded to them by 
the 4th paragraph of the orders of Government of the 18th June 
last. No. 1113, to draw on the district treasuries to the extent of 
rupees 75, for the purpose of erecting new cutcherries apart from 
their private dw'ellings. They direct therefore that those moonsiffs 
who have not yet erected buildings for cutcherry in your district, 
be required to do so without delay. 

/ 
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To THE Civil Judges. 

The Aprili 1846. Decisions recorded in English. 

The Government having b’een pleased to determine that the de¬ 
cisions of the zillah judges, recorded in English, under Act XII. 
1843, shall be printed monthly at the presidency, I am directed by 
the Court to request that, Horn the 1st May next, the decisions of 
your court, instead of being copied into a* book, in the manner di¬ 
rected by the Circular Order of the 28th February, 1845, be tran¬ 
scribed on separate sheets of paper, anil forwarded at the end of each 
month to this office, with a view to their being sent to the press. 
Each decision is to be copied as soon after it is passed as may be 
practicable, so as to allow the whole of the decisions to be despatch¬ 
ed within a day or two of the close of the month. Proper care is to 
be taken in your office to ensure the perfect accuracy of the tran-* 
Bcription. 

2. When there are no decisions in any month, the circumstance 
is to be rppoyted to the Court, by the judge; and if tliere be no judge, 
by the officer in charge, immediately on the expiration of the month. 


To THE Civil Authorities. 

The li# Magy 1846. Statement of Stamp Fees in Pauper Suits. 

Pursuant to the instructions of the Government, the Court 
direct that a statement, in the subjoined form, on account of your 
OW’D and the subordinate district courts, be furnished monthly to the 
collector, to enable that officer to take measures for recovering tlie 
amount due to the Government on account of stamp fees in pauper 
suits. 

Statement of Pauper Suits decided in the month of -184— 

in the Courts of Zillah - 
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To THE Civil Judges. 

The 2*1 th Marchy 1846. Maharaja Jtiggut Indur Bunwary LalL 

• 

I AM directed by the Court to transmit to you a copy of a reply, 
in Persian, sent from the office of the Secretary to the Government 
of Bengal, to an Urzee of Maharajah Juggut Indur Bunwary Lall 
Bahadur, of Moorshedabad, and to request that effect be given to 
the orders of the lIonora*ble the Deputy Governor, as regards the 
style of address to be adopted towards that individual, as indicated 
in the above-mentioned reply. 

•I • 

. .--- 

^ j j <_,;j <ta. tj L ii. 

M itL. 
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To THE Criminal Aitthorities. 

The lOfA February^ 1846. Criminal Statements, 

The Court are pleased to prescribe ihc following additions to the 
rules for the preparation of criminal statements. 

Supplementary miles for the preparation of the Maffistrates^ 

4 Statements. 

Para. 136. Whenever any individual, having been acquitted of 
a penal act on the ground of insanity, and detained in conhnement 
in default of security, may be entered in part 5, of statement 
No. 2 , magistrates will be pleased to append 4 note in the margin, 
distinguishing him from others exhibited in the same part and 
statement. 


To THE Criminal Authorities. 

13^/i 1846. Commitments fol fbrgery. 

Constructions Nos. 454, 820, and 1221, and the Circular 
Order, Nizuinut Adawlut, No. 14, dated the 5th December 1828, 
having received the re-consideration of the Courts of Sudder De- 
wanny and Nizamut Adawlut, for the Lower and North Western 

Provinces, and being found at variance 
with other instructions* on the same 


forgery, brought to light in the course of judicial proceedings, to be 
the peculiar duty of the civil courts, are hereby rescinded. 

2 . In such cases, it will be no longer optional with the civil 
courts, as implied in the several Constructions and the Circular 
Orders hereby revoked, either to commit the accused for trial 
before a special sessions, or to direct a prosecution for forgery, or 
to declare the party aggrieved by such forgery at liberty to in¬ 
stitute a prosecution in the criminal court, as to them may seem 
fitting; but it will be incumbent on those courts, in all cases of 
forgery brought to light in the course of judicial proceedings, to 
conform strictly to thq rules prescribed for adoption in cases of 
perjury by Section 2, Regulation III. of 1801, Section 3, Regu¬ 
lation VII. of 1813, Section 14, Regulation IV. of 1793, (corres¬ 
ponding with Section * 8 , Regulation III. of 1803) and Section 14, 
Regulation XVII. of 1817. 

3. The same rule is considered to be applicable, miitatis mutan^ 
dis, to cases of forgery, brought to light in the course of judicial 
proceedings in a criminal court 


subject which declare preliminary 
enquiry and commitment, in cases of 


* Constnu;tion 572 para. 
Con. 704 and C. O. No. ] 
of 2yih May, 1835. 
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4. These instructions are not intended to exclude from the cog¬ 
nizance of the magisterial authorities, criminal prosecutions for 
forgery, which may be instituted irrespectively of proceedings in 
any civil or criminal court , 


To THE CKiaitNAL Authorities. 

The 2^th April, 1846. . Criminal Statements. 

The Court are pleased to prescribe the following additions to 
the rules for the preparation of criminal statements. 

Snjiplementary Rules for the preparation of the Magistrates^ 

Statempits. 

Para. 137. That the Court may be enabled to ascertain to wdiom 
delay in the examination an<l discharge of witnesses may be attri¬ 
butable, <hcf magistrates will be pleased to make the following addi¬ 
tion to statement No. 2, part 3, exhibiting the nund)er of \\ Itnosses 
examined by each magisterial agent, and the periods during which 
they weie detained in attendance by each. The responsibility of 
delay, and the duty of explaining its cause, will rest on the officer, 
whether magistrate, assistant or other, before whom it may occur. 

The subjoined form can be appended w’ithoiit difficulty to part 3, 
statement No. 2, by simply prolonging the columns and filling up 
the first column in the manner shewn in the exemplar: 


By Mr. 

II II 
II II 
II SI 
IS SI 
II II 



To THE Criminal Authorities. 

The Is# May, 1846. Erratum in versions of the Regulations. 

The Court circulate the subjoined amendment of an error in the 
Persian and Bengalee versions of Clause 1, Section 24, Regulation 
XX. 1817. 
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ADVERTISEMENT. 


W 

The publication of the Decisions of the Sudder Dewanny 
Adawlut, recorded in English, in conformity to Act XII. 
of 1813, has been directed by the orders of the Right 
Honorable the Governor of Bengal, under date the 8 th 
January 1845, No. 64. 

•• 

The Selected Cases now. annually published, to serve as 
precedents and guides to the lower courts in matters of 
law and practice, will still continue to be published. The 
object of the present issue is simply to give all possible 
publicity to the Decisions of the Sudder Court, 
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Tiik 4th May 1840. 

PjlKSUNT : 

J{. 11. llATTflAY, 

Judge. 


CASE No. 181 OF 1845. 

o 


Iteffutar Appeal from a fledsion passed hp tke Additional Principal 
Sadder Ameen of Patno-y Mohummud Rofik Khany December 2Cf/e, 
1844. 

MOOST. IMAMBANDEE, Apfellant, (Plaintiff,) 

versus 

IIURGOVIND GlIOSE, Kespondf;nt, (Defendant.) 

IVahccl of Appellant—Ameer AH. 

JVahecl oj Respondent—Hamid Rnsool. • • 

This suit was instituted by appellant, on the 3d April 1844, to 
recover from respondent the sum of Compaiiy’s rupees 2,807-2-9, 
])rincipal and interest, on account of crops wrongfully appropriated 
from tlie year 1247 to 1250 Fuslee; the said amount being the 
balance of a total sum of Company’s rupees 7,4G3-12, after a deduc¬ 
tion of Company’s rupees 4310-14-5, due to respondent by appel¬ 
lant, under a decree of court passed In 1824. The crops whose 
value is claimed, stated to bo the produce of lands belonging to 
talook Suhulpore, in pergunnah lluweeleo Patna. 

The claim of appellant was opposed by a third party, A’iz. Moost. 
Purkntonissa; who asserted her own right to the lands, the produce 
of which is contested. This person is tlie great-grandmother of ap¬ 
pellant’s deceasetl husband: the grounds of her pretensions will appear 
presently. 

The lands are alluvial, newly formed on a cliur, or sand bank, in 
the Ganges, between Hajijiorc and P.atna; and are claimed by appel¬ 
lant as belonging to her estate of Subulporo, in virtue, amongst other 
evidences, of a settlement made with her by the authorities in 1843; 
in which year and the three previous years, I’cspondent maintained 
forcible possession, and appropriated every thing to himself 

The additional principal sudder aineen decided, that there was 
nothing whatever to establish the claim preferred, beyond the })ar4)le 
evidence of certain witnesses, which again was contradictory, and 
altogether insuflieient to found a decree upon in favor of appellant. 

I quite concur in this. The settlement proceeding, just alluded 
to, of 1843, shews the arrangement it details, to have boon made 
not with appellant but with Moost. Burkntonissa, who, as above 
stated, protests against appellant’s protended right being x'ceognised; 
and, further, to have been made with Moost. llurkutunissa, as then 

z 
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in possession of the lands assessed; in the face of which record, re¬ 
spondent is sued for the usufruct of tliat year, as holding a forced 
occupiincy. 

The witnesses of appellant are mostly potty ryuts on her estate ; 
and, so far as any thing can be gleaned from their depositions, it 
would appear, tliat the cultivated portion of the land was hi their 
hands, in patches of diflVrent extent; tiiatthey jiloughed and sowed; 
l>nt were not allowed to reap; for respondent w’atclied liis time, and 
w hen tlie harvest was readv, cut it and carried it oft', 'fwo of these 
witnesses sfew’ the nature of the crops ;—“The wIiijIc lands compre¬ 
hended about 2,000 beegahs, of which 1,200 were jliao-jiim/lCi and 
800 stnid. ' The pos.trasittn of respondent is not deposed to liy any of 
them ; and is indirectly lUspro^ed hy tlie assertion of their ow'ii. 

Tile case has apjiarontly been got iip hy appellant, to defeat or 
throw obstacles in tlie way of >*-‘R;>on<lent’s measures conseipient on 
his tleoree of 1824 ; in satisfaction of w hich ajipellant’s estate had 
hecoii'e liable to sale, lie this as it may, the disiiiissal ol'tho claim 
w.is .learlv Just and proper; and as such, I atlirm the decision. All 
Costs will lie paid by appellant. 

The 7tii May 1846. 

PUESKNT: 

11. II. KATTKAY and 

C. TUCKEK, 

Judges, 

and 

l\. BARLOW, 

TKMrOllARY Jl^DGE, 

CASE No. 202 OK 1844. 


Spf'cinl Apprnl from a decision passed hy the Additional Jndyr nf 
Beliar, Wm. St. Qui/ttin, Noennber ISth ; ajfinniny a decisimt 
passed hy the MoonsifJ' of JJehar, Mohiimmud Ali Uslirnf, Jmv 
;30//i, 1843. 

UMJUl) ALI, Appellant, (Plaintiff,) 

I 

versus 

SHAM LAL, MOHUMMUD BAKUR, and IMOOST. 
SADIJTONJSSA, Respondents,* (Defendants.) 

IVukeel of Appellant—Hamid Rusool. 

IVnheds of Respondents—Aftuhodeen and Asmvtoollah. 

This suit was instituted by appellant, January 19th 1843, to re¬ 
cover from respondents a* 1 anna 6 darn .shai'o of mousiuh Milttwan; 
the estimated value being Company’s rupees 213-5-4. 
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The plaint sets forth, that, on the 16th Phalgoon 1248 F., plain¬ 
tiff (appellant) purchnsed a 3^ annas share of the village of Milawan 
from Akbur Sheer, Moost. Hoseinee, and others; Mohummud liakur 
and Saduto Nissa being at the time proprietors of a 1 anna 6 dam 
share: which share plaintiff had already taken on a lease of 
twelve years, from 124.^ F. to 1257 F., on an advance of 165 
rupees; the annual rent being fixed at 25 rupees. After this, on 
the 5th Aghun 1250 F. Mohummud Bakur and Saduto Nissa, with¬ 
out any intimation to appidlant, sold their share to Sham Lai for 
Sicca rupees 200 (Company’s rupees 213-5-4;) refusing the same 
sum from plaintiff, who claimed the right of pre-emption, umler the 
law, lu virtue of the portion of the estate already possessed and held 
by him. 

Of the defendants (respondents) Sham Lai alone made ansAver to 
the plaint; and it is only necessary to state that ho denied its cor¬ 
rectness : asserting the purchase to have cost him 400 rupees; no 
farm-lease to have been granted to plaintiff) and no advance to have 
been received from him ; but that he (plaintiff) is a recentj)urcbasor 
of the portion he j)ossesses. and not an hereditary proprietor, jujil has 
no right to the preference he claitns in regaril to the purchase ; 
and, finally, that tlie lands ha\'o been resumed by Government, and a 
settlement made for them with him, Sham Lai. # 


Upon tl)(* ground of this resnmpticm of the lands by Government, 
and the settlement entered into for'them with the jmrehaser, Sham 
J.al, the moonsifi' disinissed the ciaini textile right of pre-emption, on 
the part of aj)pelhint. 

In aj)jK‘al, the addifional judge also dismissed the claim, on the 
ground of appellant having been a jMirchascr ithin the recent jicriod 
of three years, of the portion of the estate held by him, under wliicli 
fact he luul not the right of preference w hich he sought to establish. 


The adilitional judge's interpretation of the law on this subject, 
in manifestly errojieuns, as is that of the moonsitf; and without enter¬ 


ing further into llie case on other points, the Court cancel tiieir 
decisions, and direct that the ])rocecding& be returned, that the case 
may he disjiosed of on its merits. 

The usual order will issue in regard to stamps, costs, &c. 
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The Otii May 184r). 

PlJKSKNT ; 

11. 11. KATTllAY, 

Judge:. 

CASE No. 180 OF 1845. 

Regular Appeal from a decision passed bg the Principal Sadder 
Ame.enof Patna^ Kphruim DaCostUt Match \dthf 1845. 

MEGIIUN SINGIJ and otiikus, Appellants, (Plaintiffs,) 

versus 

GOVERNMENT, the COIJ.ECTOR of tite Distuict, 
MUIIEISJIA SINGH, and orniois, Ricspondents, 

(Df:FKNDANTS.) 

IVakeels of Appellants—Ifamid Rnsool and Gholain Ahntnd Khan. 
IVnkeel of Gwernment—Ptirsun Komar Thakur Race Rahadnr. 

This suit was institutod by appellants, on tlie 5tli October 18 H, 
to obtain the reversal of tlie sale of mouzah Rainpore Dooinra, and 
possession of a 3 alma 4 dam share of the estate. Estimated amount. 
Company’s rupees 21,650-8-6-2.^ 

The principal sudder amcen concludes a long proceeding, expla¬ 
natory of the grounds geneifally upon wiiieh he dismissed the suit, 
as follows: 

* Furthermore, no petition contesting the sale was ever presented 
by the plaintiffs (appellants) to the commissioner of revenue, as 
directed in Clause 2, Section 24, of the said Regulation (XI. 1822.) 
The court cannot therefore, according to tlie letter of the law, take 
up and decide upon any plea not previously urged by the plaintiff 
to the commissioner. Even the ])Ptition, which others than the 
plaintiffs presented to that authority, on the 4th January 1840, 
against the sale, was not filed within the period of 30 days from the 
date of sale, limited in Clause 2, Section 24, Regulation XL 1822. 
The suit must therefore be disniisscd under Section 26, of the same 
Regulation.’ 

Now, with these facts established, the entering upon the merits 
of the case was altogether supererogatory; and had the principal 
sudder amcen arrived at a different conclusion from that recorded 
by him, he was impotent to afford redress.- inasmuch, as the plain¬ 
tiffs had negatived their original right to seek that redress, through 
their neglect of those preliminaries which the law requires as a 
condition to its being afforded. 

In appeal, it was pleaded, that the prescribed application had 
been made to the revenKe authorities; and a petition was pointed 
out as corroborating the assertion. This is the petition alluded to 
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by the principal siulder ameen, as liaving been presented on the 4th 
January 1840. Now the sale petitioned ai^ainst, took place on the 
3d December 1839, and the law is explicit, ‘ within 30 days,’ after 
which the presentation is of no avail. Besides, the petition was 
subscribed and presented hy * Bliojoo, the son of Omun Malik ;* 
but Bhojoo was not himself a party, and had no power of attorney 
to act tor others j and Section 25 of the Regulation cited, disallows 
all such pleas except from parties to the suit before the court. 

For the reasons thus set forth, I affirm the decision of the lower 
court, with costs payable by appellants. 

The 12th May 1846. 

Present : 

C. TUCKER, 

Judge, 


Petition No. 17 of 1845. 

In the matter of the petition of Ali Khan, filed in this Court on 
the 6th January 1845, praying for tlie admission of a special appeal 
I'rom the decision of Mr. Arthur Smelt, judge of Patna, under date 
the 1st October 1844, affirming that of Mr. Da Costa, principal 
sadder amcen of said zillah, under date 6th April 1844, in the case 
of Shco Pertab Sing and others, plaintilfs, versus Ali Khan and 
others, defendants. 

It is hereby certified that the said application is granted on the 
following ground.s. 

The plaintiffs sued to recover 300 beegahs of land, situated, ac¬ 
cording to their assertion, in mouzah Belitna, pergunnah Amertoo, 
under these circumstances. When the revenue surveyor, Lieut. 
FJlis, was measuring and surveying the pergunnah, preparatory to 
its assessment, the lands in question were measured as part of 
nionzah Beloo, the property of the defendants. The plaintiffs pre¬ 
ferred tlieir objections to Lieut. Ellis, who, on 22d September 1838, 
rejected them, deciding in favor of mouzah Beloo. 

On this the plaintiffs, alleging themselves to have been dispossess¬ 
ed by this measureiilent of the lands as ap])ertaining to mouzah 
Beloo, instituted the present suit to try the right to the property in 
dispute. They pleajled that the lands had, by private arbitration, 
on 2d Aughun 1239 Fuslee, 2lst November 1831 A. D., been 
awarded to them. 

Notwithstanding that this award was between other parties, 
the defendants not having been a party to it,—and that it was 
moreover not produced before Lieut > Ellis, the principal sudder 
ameen refused to enter into any enquiry or investigation as between 
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the parties before liiiu, auil decreeJ for the plaintilfs on the arbitra¬ 
tion award—and his decision was affirmed by tiie jnd^^e. 

As an arbitration award binds only those who are parties to it, 
tlie decision of the lower courts is contrary to usafl;o in such cases; 
and I therefore admit the special appeal, —annul the decision of both 
courts,—and, luulor the [)rovisions of Clause 2, Section 2, Regula¬ 
tion IX. 1831, remand the proceedings tor trial on the merits as 
between the parties belbre the court. 


The Iotii May 1846. 
Presext ; 

A. DICK, 

Judge. 


CASE No. 230 OF 1843. 


special Apjjpol from the ih chion of the l^rvicipul Sitfhlrr Ameen of 
Zilhth East Durdirxin, Sviud Jenaub Aha Khan. 

KANJON ELLIAS, Appellant, (Dependant,) 

versus 


CIITJNDER SECKUR CllOWDREE, Respondent, 

(Pla*ntiff.) 

Pleaders—Sluroonarttin Chntoorjeenh for Appellant, and Ram Pran 
Raee and Runsee. Rudiin Jar Respondevt. 

Suit laid at Company’s rupees 55, 3 annas, 13 gundas, rent of 
8 beegahs, 18 cottahs, 14 chittacks. 

The plaintiff, respondent’s statement is that the defendant, appel¬ 
lant, purchased at a sale which he himself had caused in satisfaction 
of a decree, 35 beegahs, 15 cottalis, and |, at u jiimma of 51 
rupees 6 annas, as the jote of one Beycha I4am, the jotes of 3 
persons; hut which he affirms to be at a jumma of 27 rupees "idy, 
and w'hen he got possession, he managed to be put into png'ses-sicn 
of a 4th jote, for which one Drib Mayee sued and got a final decree. 
The appellant asserts that he purchased as the jote of Beycha Ram 
35 beegahs, 5 cottahs, at a jumma, or rent, of ,27 rupees, and that 
he has no more in possession. 

The moonsiff decreed the plaintiff’s claim, and his decision was 
affirmed in appeal by the principal sudder amceh. 

A special appeal was admitted by Messrs. Reid and Tucker, to 
try wliether the decisions in this case and the three following, were 
not at variance, as they seemed, with a former decision for part of 
the same land; and whether the appellant was liable to payment for 
more land than may be proved to be in his possession. 
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Judgment. 

This and the two following cases have no connection with the 
case in which the decision above alluded to was given. That was 
Drib Mayee’s case. 

There is nothing on record to shew the exact extent of the land 
in appellant’s possession, and whose jotes they comprise. Tiieref(>re 
the case is remanded. The principal STidder ameen will call npon 
tlie plaintiff to specify the boundaries of each of the several Jotes 
the land (►f which defendant occupies, and give proof of their respec¬ 
tive jummas. He will then depute the pergunnali ameen to repair 
to the spot, and rot|nire the plaintiff to point out the several jotes, 
which he will measure. The principal sudder ameen will then 
decide, awarding against defendant whatever land may be found 
in liis occupation, at the rent proved. 


The 13th May 1846. 

I’llESENT : 

A. DICK, 

Judge. 

CASE No. 231 OF 1843. 


Special Appeal from the decision of 'the Principal Sadder Ameen of 
Ziflah East Pardwan, Seind Jenaab Alee Khan, 

Suit laid at 37 rupees 11 annas 10 gundas, for rent. 


CASE No. 232 OE 1843. 


Special Appeal from the decision of the Principal Sadder Ameen of 
Zillak East BardwaUi Seiud Jenaub Alee Khan. 

Suit laid at 37 rupees 11 annas 10 gundas, for rent. 

CASE No. 233 or 1843. 


Special Appeal from the decision of the Principal Sudder Ameen of 
Zilluh East Jiurdwatiy Seiud Jenaub Alee Khan. 

Suit laid at 37 rupees 11 annas 10 gundas. 

This suit is for rent on the Jote of Drib Mayee’s husband, for 
wliich Drib Mayee sued appellant and got a final decree. The 
ju’incipal sudder ameen will, however, carefully ascertain its bound¬ 
aries, from enrjuiry, through the perguniiah ameen, on the spot, and 
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whether appellant really obtained possession of it, when he pur¬ 
chased the jote of Beycha Ram ; and also when Drib Mayeo was 
again put into possession in virtue of her decree, and decide ac- 
cordingl3% 


The 13th May 1846. 

Pkesent; 

R. RATTRAY, 

Judge. 

CASE No. 189 OF 1845. 

Reffulnr Appeal from a decree passed bp the Additional Principal 
Judder Ameen of Patna^ Mohummud Rafik Kha?i, December Tthf 
1844. 

LA LOO SA'HOO, Appellant, (Dependant, with others,) 

versus 

THE SUB-DEPUTY OPIU^M AGENT OF PATNA, acting 

ON THE PART OF Gt)VERNMENT, RESPONDENT, (PLAINTIFF.) 
Wuhecl of Appellant—Abbas AU. 

fVukeel of Respondent—Pursun Komar Thakur Race Buhadur. 

This suit was instituted on Ihe 1 0th January 1844, to recover 
from appellants and others, the sum of Company’s rupees 6,644-9-7-5, 
principal and interest, amount of deficiency as per account rendered 
by him, as a treasurer of the agency, for the months of September 
and October 1836; the interest calculated to the 15th January 1844. 
The account rendered for October 1836, was, in abstract, as 


follows: 

Balance of preceding month, . 3658 10 0 18 

Receipts in October,.. 3510 4 4 17 


Total in hand,... 7168 14 5 15 
Disbursed in October,. 3315 14 0 I 


Balance in hand, 1st November,.3853 0 5 14 


The balance thus acknowledged by appellant, was not subse¬ 
quently denied; but he protested against being made responsible 
for the sum of rupees 3,560-10-1 ; which, ho asserted, had either 
been paid by himself under instructions from different functionaries 
on the establishment, or was due, in specified proportions, by other 
treasurers, viz., Sree Chnnd ^and Neem Chund, both defendants in 
the case. There were other defendants also,—those by whose in- 
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structions he had disbursed, as just noted, a sum amounting in the 
whole to rupees 1,571 •1-4; and the sureties of all these persons, 
including appellant’s, respectively. 

There was not evidence to throw a responsibility for any part of 
the deficit upon Sree Chund or Neem Chund ; nor any to shew the 
asserted payments by appellant under instructions from other func¬ 
tionaries of the agency; and accordingly the additional principal 
sudder ameen passed a dqpree for the amount claimed, against ap¬ 
pellant and Jeetoo Khan, his surety—a defendant, but who has not 
appealed : these two to pay their own, and the costs of the other 
defendants, against whom nothing had been established. 

Against this award, an appeal was preferred to this court; but 
nothing new was pleaded by appellant, except on the point of the 
costs of the defendants, other than himself, for payment of which 
(with Jeetoo Khan) he (appellant^ had been declared liable. This 
was deemed by him to be unprecedented, unjust, and illegal. 

Now, in the preliminary enquiry which took place on the first 
discovery of the deficit, and again in the course of the judicial pro¬ 
ceedings held on the occasion, of the attachment of api^latit’s pro¬ 
perty by respondent, the defendants whose costs have been exacted 
from appellant, were, one and all, implicated by him, to an extent, 
which, had his statement been verified by the evidence in this case, 
would have altogether exonerated him, and rendered them responsi¬ 
ble for what he has been adjudged to pay. The circumstance of 
their having been parties to the suit, was therefore solely and en¬ 
tirely attributable to himself; and as there is nothing either unjust 
or illegal in the order passed in regard to them, 1 afiirm the decree 
as it stands; with all costs chargeable to appellant 


a2 
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The 14th May, 1846. 

Pbebbnt: 

C. TUCKER and 
J. f! M. REID, 

Judges, 

and 

R. BARLOW, * 

« 

Temporary Judge. 

CASE No. 211 OP 1844. 

Special Appeal from Principal Sudder Ameen of the 2\~Pergunnahs, 

MUNOHUR MUNDLE, BALtK RAM MUNDLE, BABOO 
RAM LUSHKUR, GUNGARAM K'AORA, (Plaintiffs,) 
Appellants, 

'* versm 

RAM TONOO DUTT, (Defendant,) Respondent, and RAM 
D.HUN SEIN, Gomashteh, absent in appeal. 

A special appeal application was admitted by Mr. Reid, on the 
25th May 1844, on the grounds of a certificate bearing that date. 

The appellants sued, on the 3rd April 1842, to recover 141 
rupees, the value of certain property illegally sold by tlie respondent, 
deiendant, under Regulation V. 1812, on the 5th August 1841. 

The moonsiff of Bishenpore decreed in favor of the appellants. 
The principal sudder ameen reversed the decision, on the ground 
that no suit had been instituted to set aside the summary decision 
passed under the provisions of that law. 

By the Court. 

The decision of* the principal sadder ameen is erroneous. No 
summary decree was passed under Regulation V. of 1812. The 
plaintiffs not having furnished security, as is required by law, their 
property was sold, and they, disputing the justice of the demand, 
instituted this suit to recover damages, which, the Court observe, is 
stfietly conformable, to the provisions of section 17, Regulation V. 
of 1812. The respondent, though duly 'summoned, not having 
appeared, tlie appeal is decreed with costs and interest upon the 
aggregate amount awarded by the moonsiff from the date of his 
decree to date of realization. 

The Court cannot but express their surprise that the principal 
sudder ameen, Uurree Narain Ghose, should, in the face of so 
positive an enactment as that above cited, have passed a decision so 
opposed to law* ’■ 



( 185 ) 


•The 16th Mat 1846. 

Pbebeht ; 

C. TUCKER, and 

J. F. M. REID, 

Judges, 

and 

R. BARLOW, 

Temporaet Judge. . 

Petition No. 754 op 1844. 

In the matter of the petition of Rajah Kisben Kishore Manick, 
filed in this Court .on the 2lst September 1844, praying for the 
admission of a special appeal from the decision of the judge of zillah 
Tipperah, under date the 21st June 1844, affirming that of the 
principal sudder ameen, under date 2d April 1844, in the case of 
petitioner, plaintiffi versus Juggernatb Sein and others, defendants. 

It is hereby certified that the said application is granted on the 
following grounds. 

The plaintiff, in a former case, sued the defendants for possession 
of certain lands, alleging they held them under, an invalid lakhiraj 
tenure;—that they were given to the defendants for the period of 
their service, and that they were no longer servants of the Raj of 
Tipjierah. 

The defendants urged they held on a'perpetual lease of 5 rupees,— 
not on the terms stated by the plaintiff; that they had so held them 
for 29 years, and that the Rajah himself had, for 10 years after his 
accession to the Raj, made no objections, and that Section 14, Re¬ 
gulation III. 1793, barred the action. 

The principal sudder ameen of Tipperah, Mahomed Allie Abool 
Kheir, on the .3()th November 1842, dismissed the plaint, and his 
order was, on the 18tli April 1843, affirmed by the judge, Mr. 
Skmwith. 

The present action was then filed, on the 8th December 1843, to 
recover possession of the same lands—7 dhoons, 1 kun, 10 gnndas, 

2 cowries, situate in chuklah Roushunabad in pergunnah Miher- 
kool; to reverse a talookdaree pottah held by the defendants, 
Juggernath Sein and others; and to obtain mesne profits for 3 years 
and 2 months, for the years 1250 to 1253 Tipperah. 

The answer of the defendants is to the same purport as that filed 
by them in the former ^lit 

The principal sudder ameen and the judge again dismissed the 
plaint; hut, on this occasion, on the grounds that the cause of 
action having already been disposed of, the same issue between the 
same parties could not again be tried under the provisions of 
Section 16, Regulation 111. of 1793. ' 
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Application was then made by the Rajah for admission of special 
appeal, setting; forth the inapplicability of the Regulation Ilf. of 
1793;—and, further, that, under precedents of the Sudder Dewan- 
ny Adawlut, the claim on which the defendants urge their right, is 
inadmissible. 

By the Court. 

The ground of action in the former suit was possession of certain 
land held under an invalid lakhiraj tennre. The present suit is 
founded on claim to reverse a mookurrurree pottali, and to obtain 
possession of the same land to which defendant—being no longer a 
servant of the Raj—had’ no title of occupation. The Court held 
the cause of action in the two suits to be distinct and separate 
claims—and, conseqtiently, that the 16th Section of Regulation III. 
of 1793, does not bar this action. They direct the appeal be 
admitted, and the case brought the Court’s rile, and returned for 
re-investigation, on its merite, by the principal sudder amccn. 

The 18tii May 1846. 

Present: 

R. H. RATTRAY and 

r C. TUCKER, 

Judges, 
a fid 

R. BARLOW, 

Temporary Judge. 

CASE No. 273 of 1844. 

Regular Appeal from a decree passed hg the Judge of Tirhoott 
David Pringle, Julg I9f)i, 1844. 

DERIAO SINGH, BUHOORIJN SINGH, SHEO SINGH, 
RAM NARAIN alias KITEDOO SINGH, Appellants, 
(Dependants, with BURMHA DUTT and Seventeen 
others, who do not appeal,) 

vei sus 

KHtJRRUG KOWUR (MUSST.) mother and guardian of 
LAL BEHAREE SINGH and KOONJ BEHAREE SINGH, 
HER minor sons, BY ADHOORUN SINGH, her husband, 
deceased, SUMBHOO DUTT, SHEOLAL SINGH, Re- 
spondents, (Plaintiffs.) 

Wukeelof Appellants—Charles Glass. 

Wukeel of Respondents—Edward Colehroohe. 

This suit was instituted by respondents, on the 22nd February 
1841; to be maintained in ^losseision of a 1 ana’s share of mouzahs 
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Bhubotpore and Kapnn, situated in pergunnah Surissa; estimated 
at 3 jummas, at rupees 400-2. A supplementary plaint of the 3rd 
September (1841) explained the claim to be, to obtain possession of 
the share specified. • 

The decree appealed against is as follows. * The plaint sets forth, 
that this action is brought under direction of the principal sudder 
ameen in his judgment of the 8th August 1839'; and, after detail 
of genealogy, as given in tree now annexed, goes on to state, that, 
Koonjee Singh, great grandson of Bhowani Singh, who, with IPem- 
narain, was co-heir of Ram Dutt Race, the common ancestor, having 
died without issue, his share devolved on Adhoorun Singh, father 
of the plaintiffs, minors, in right of his adoption by the deceased, who 
accordingly sued Omrao and others, descendahts of Deo Singh, for 
this, along with a sixteenth, his share, in the ancestrel property: 
dismissed by the register on the 27th December 1806, at once, 
because of the twofold.cause of action, and such adoption of an 
eldest son being invalid; and the parties directed to divide the share 
of Koonjee Singh according to respective interests as heirs at law: 
aflBrmeci in appeal on the 30th November 1812; wBen* Omrao 
Singh, and on his death Deriao Singh, with the other defendants, 
having agreed to a partition, Adhoorun Singh’s interest was admit¬ 
ted to be a sixteenth. Subsequently, on suit pf Adhoorun versus 
Omrao and others, a decree was obtained on the 14th February 
1814, for half an ana in eight anas in mouzah Bhubotpore Uslee, on 
terms of said adjustment, and one ana in entire mouzah Kabin 
(Kapun?) dukhlee, from which no appeal was preferred; and on 
14 th March 1818, another decree in favor of the same party, con¬ 
firmed in appeal on the 15th April 1829, for half an ana, as heir at 
law, in lapsed share of Koonjee Singh ; plaintiff’s right being then 
likewise admitted at a sixteenth. From which time enjoying one 
sixteenth as share of the ancestrel property, and a half of that com¬ 
ing through Koonjee Singh, Adhoorun, with Sumbhoo Dutt and 
Sheolal, granted a lease of their united shares, that is of three anas, 
to the servant of the Dowlutpore Factory, who likewise held in farm 
eight anas of Kukree Singh and others, the heirs of Pern Nurain 
Singh, and 2^ anas of Boopun (Bhoobun?) Singh, great grandson 
of Deo Singh; when defendants refusing to pay rent for their culti¬ 
vation, they were sued by the factory with the plaintiffs, in whose 
favor a judgment was ,given, with reservation as to one ana in the 
three anas held of Adhoorun Sin^h and others, the title in which 
being disputed, and the plaintiffs directed thus to establish it. 

The defendants reply, that only half a sixteenth of the ancestral 
property descended to the plaintiffs; whose ancestors, Biijoo Singh 
and Tejoo Singh, had conveyed the remaining half to Bechoo Singh, 
their ancestor, previous to the settlement. Tney further plead, that 
the suit is barred by the law of limitation. As regards the former 
objection, it is sustained by no proof 'whatever; and in the suit 
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decided 30th November 1812, before referred to, a sixteenth is ad¬ 
mitted to be inherited by the olaintiff; and in the evidence of Mana 
Singh, cited as a witness by the defendant in that suit, the same is 
stated: while the two judgments, subsequently given in favor of the 
late husband of the plaintiff, on the 14tn February 1814 and 14th 
March 1818, establish his succession at a period long subsequent, to 
the alleged transfer, to one sixteenth in mouzah Bhubotpore and 
Kabin (Kapun ?) respectively. As regards the second objection, 
the plaintiffs’ possession to a late date is established. We find four 
decrees given by the sudder ameen for rent, in favor of the plain¬ 
tiffs lessee in 1832, who again sued for the same in 1836; 
besides which, on an appeal in a Regulation XV. 1824 suit, 
to the judge of circuit, we find that authority awarding it in 
favor of Adhoorun. Further, when entry of names of plaintiffs 
(was) opposed before collector in 1823, it was‘overruled by that 
officer. The only possession hefd by th,e defendants, was as 
cultivators; and no dependence is to be placed on the ameen’s 
report as to the same, seeing the enquiry was made in absence 
of the plaintiffs, and objections from the first lodged against it. 
Lastly, the suit of the defendants against the factory for balance 
of rent,, was dismissed by the sudder ameen; and, considered 
in appeal with this case, has now been finally dismissed, from 
the failure of the pla'intiffs there to establish their possession. Suit 
decreed, with costs; and due return of mesne proceeds to be 
rendered.’ 

The following is the ‘ tree^ or genealogical table, mentioned at 
the commencement of the decree of the zillah judge; and exhibits 
the relative position of the parties to the suit: 
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Bam putt Baee 


Bhowani Singh 


Pem Nurain. 


Deo Singh 


Khcniun Singh 


Jjre Singh 


Nirmul Singh, Ram Kiaheu Singh 

Ducuased—nu issue 

Kooiijee Singh, 
Deueased-^no issue 


Dheer Singh 


Kulhm Singh 


Nahur Singh 


I 


I \ 1 I 11 

Hoodee Singh Byjoo Singh Hiirlal Singh Dookhurn Singh ^jlhepce S.' 


Honl Singh 

_J_ 

Bishen S. Jyc Singh 
Defendant 


Shunker Dutt 
Singh, 
Defendant 


Boondee Niirmnnd Bukht 
Singh, Singh Hingh, ^ 
Defendant Defendant Defendant 


Burmha Singh, 
Defendant. 


Ajeet Dhoutal 

Singh Singh 


Tuwukul 

Singh 


Bhoobnn 

Singh 


Rughobeer Mitiject Kashi 
Singh, Singh, Singh, 

Defendant. Defendant. Defendant. 


I I I 

Omrao Singh, Bunjeet Singh, Luebuiiun Singh, 


Duriao Singh, Khedoo Singh, Buhorun Singh, Sfaeo Singh, 
Defendant. Defendant. Defendant- Defendant. 


Birjoo Singh 
Mana Singh 


Snmbhoo Dutt, 
Plaintiff. 


Sheolal Singh, 
Plaintiff' 


Tejoo Singh 
Durp Singh 

Adhoorun l^ngb 


r 


’ Lai Beharen 
Singh, 
PlointLSr. 


Koonj Beharee 
Singh, 
Plaintiff 
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The respondents in this case originally claimed a three sixteenth, 
share of the estate named: vi^. two sixteenths inherited from their 
common ancestor Dheer Singh, the fourth son of Bhowani Singh, 
and one sixteenth their portion of the lapsed share of Koonjce 
Singh. Of these three anas, appellants admit respondents to be in 
possession of the two anas inherited from Dheer Singh, but deny 
that they ever had possession of more than these two anas. 

In the Court’s opinion, the documentary and oral evidence a<l- 
duced by respondents does not sustain their claim. It is true that 
Adhoorun Singh obtained a decree on the 14th March 1818, for a 
half ana portion of the lapsed share of Koonjce Singh; bht it has not 
been established that execution was ever taken out, nor does it other¬ 
wise appear that the respondents ever had possession of any portion 
of the lapsed share of Koonjee Singh; and as Koonjee Singh died in 
1210 Fuslee, any claim of right is now barred by‘the statute of limi¬ 
tation. 

With reference to these facto and circumstances, the Court reverse 
the decree of the zillah court; with all costs chargeable to respon¬ 
dents. » • 

Tue 19th May 1846. 

.. Present: 

A. DICK, 

* Judge. 


CASE No. 121 OF 1843. 

Regular Appeal from the decision of the Prineipnl Suddci Ameen, 
Race Ram Lochun Ghose, of Zillah Nuddeuh. 

GOVIND MUNEE DASEE, GOLUK HUNEE DASEE, and 
KALEE MUNEE DASEE, (Plaintiffs,) Appellants, 

versus 

COLLECTOR OF ZILLAH; ROGONATII RAEE, auction 
PURCHASER, DAMOODHUR CHUNDER RAEE and 

OTHERS, ms HEIRS, (DEFENDANTS,) RESPONDENTS. 

Pleaders—Sree Ram Raee^ Bunsee Budun, and Gholam Sufdur, for 
AppellantSy and Pursun Koomar and Mr. fValler for Respon¬ 
dents. 

Suit laid at Company’s rupees 85,375 and 7 annas, to cancel sale 
of plaintiffs’ share in pergunnah Kularowa Hooseinpoor. 

Tlie plaintiffs founded their claim to have cancelled the sale of 
their estate by the collector for arrears of revenue, on divers reasons, 
which were all denied by the collector, or justified; and the suit was 
dismissed by the principal sudder ameen, who declared the sale 
valid. ' 
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The only two pleas advanced Hby appellant in this Court, worth 
consideration, were—1st, That the collector had put up and sold the 
estate for arrears due by them and another sharer, before the 
property was brought under butwara, and for which his share 
ought to have been sold along with theirs; and 2d, That the estate 
was first knocked down for 60,000 rupees; but the bidder not being 
able to put down the earnest money, it was immediately put up again, 
and knocked down to respondent, Rogonath Raee, for 40,000 rupees, 
wJio too could not put down the earnest money; but to him the col¬ 
lector gave time, and he paid it the next day. By this inconsistent 
conduct of the official, the appellant’s estate was sold for 20,000 
rupees less than was first offered. 

The first plea appellants have been unable tb establish; whereas 
the respondents have shewn that tlie whole of the principal of the 
arrear, was due by tlie appellarjyts alone. From a report of the 
collectorate record keeper, it appears that the other sharer had paid 
iij) all due by him, in consequence of which, the estate being under 
butwara, his share was excluded from sale. 

The second plea, the appellants had urged before tile tevenue" 
commissioner, who rejected it The law, Regulation XI. 1822, 
leaves discretionary power with the collector. The Circular Orders 
of the Sudder Board of Revenue have vestricter^ that power. Cog¬ 
nizance therefore of that point belongs not to the courts. 

Tlie appellants having failed to establish valid ground for annul¬ 
ment of the sale, their appeal is dismissed with full costs, and prin¬ 
cipal sudder ameen’s decision is affirmM. 

The 19tii May, 1846. 

Present : 

R. BARLOW, 

Temporary Judge. 

CASE No. 131 OF 1844. 

Special Appeal from the Jtulge of Purnea, 

TALWUR CIIOWDKEE, heir of BIKRAM CHOWDREE, 

(Plaintiff,) Appellant, 

versus 

HAMPERS AUD and others, brothers of RAM DHUNNEE 
CHOWDREE, AND guardians of ms minor sons, (De¬ 
fendants,) Respondents. 

A SPECIAL appeal was admitted by Messrs. Tucker and Reid, 
on the 13th April 1844, to try whether a farmer is empowered to 
enhance rents. ^ 

B 2 
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The plaintiff states: the farmers of pcrgunnah Dhnrmpore gave to 
Bikram Chowdree, in the name of Hanoinan my younger brother, 
an under farm of the village Kunglee from 1245 to 1251 Fuslee— 
I am heir to Bikram Cho^^'drce’s estate, and in possession of it. 
The defendants, who are brothers, live together and are sharers. I 
frequently required them, as did my ancestor in 1245 and 1246, to 
come in under notice duly served to give in their kaboleut. Though 
they have been in possession of the lands, the rents of which are 
now claimed, since 1245, they have not entered into any engage¬ 
ments for the lands they cultivate. In 1245, I measured them, and 
they turned out to be 97 beegahs 4 cottahs, the jumina of which rate- 
ably is 2 rupees 10 annas per beegali, and amounts to 255 Sicca 
rupees 2 annas 1^ pie per annum, and for the four years included in 
the plaint, Sicca rupees 1020-9^ annas. After deducting 160 rupees 
paid, there remains Sicca rupees 360-8 annas 3-|- principal, rent due, 
as per the putwaree’s papers. I sue for this sum, and 256 Sicca 
rupees 8 annas interest, being 1117 Sicca rupees 0 anna 3^ pie, or 
Company’s^ rupees 1191-8 annas 4 pie up to the present date, and 
costs; also fc*- interest to date of realisation. 

Answkr of the Defendants. 

Our father and ourselves have held the above village at a jumma 
of 43 rupees 1 anna 12^ gundas, and paid former farmers at the 
rates specified in our answer. We had a mokurruree right; no 
farmer increased our rents; nor did the amlah of the zemindar; 
how can tlie plaintiff do this ? Moreover the plaintiff’s father took 
the same rent from us, and gave us receipts. On the 30tli Bysack 
1244, plaintitf’s father gave us a pnrwaneh in lieu of a pottah, with 
rates sot forth in it, in the names of Ram Dhunnee and Rainpersaud, 
confirming the former rates. We have also a document signed by 
plaintiff’s ancestor; and hold nothing beyond what we have all along 
held, and have settled our annual accounts with plaintiff’s ancestor 
under the rates he confirmed. 

The principal sudder aiiicen, on the 28th December 1842, rocord- 
ed judgment as follows:—The ])hiiiitiff proves issue of notice on the 
defendants; but the point of tlic case is this—Is the pnrwaneh of 
Bikram Chowdree, put in by the defendants, valid or not? Five 
witnesses, one of whom is a relative of plaintiff and another a put- 
waree named by both parties, prove the purwanch of Bysack 1244, 
and shew that Bikram, the farmer, took the rents for the entire year 
at the former rates, and gave receipts for the same, confirming the 
former rates to run from 1245 to 1251. Bikram survived 2 or 3 
years after tlie pnrwaneh; his not claiming to enhance the rents 
establishes the integrity of the purwaneh. It is not credible that 
defendants should apply for a fresh pottah having the said purwaneh 
in their hands. Kents from 1245 to 1248, at 43 rupees 1 anna 12^ 
gundas, amount to 172 rupbes 6^ annas; after deducting 160 rupees 
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12| annas paid, there remains 12 rupees 5 annas 17^ gundas prin¬ 
cipal, and 12 annas batta, which with 1 rupee interest, amount to 
14 rupees 1 anna 17^ gundas: this sum and costs, with interest to 
date of realisation, are decreed to the plaintiff. 

An appeal was preferred to the judge, whose opinion is recorded 
in his proceedings of the 4th May 1843. The judgment is not 
drawn out clearly; but the order directs that the sum of 14 rupees 
1 anna 17^ gundas be .decreed to the appellant, plaintiff. The 
principal sudder ameen’s decision is reversed so far as it upholds the 
mokurruree right claimed by the defendants. The judge however 
does not bar a suit hereafter against the defendants, should the 
plaintiff duly serve notice on them, under the provisions of Regu¬ 
lation V. 1812, and in accordance with Constraction 234 of the 28th 
July 1815. 

By THU Court. 

The appellant (plaintiff) is only entitled to recover the amount of 
rent which the defendants have for former years paid to him. The 
notice which he issued was not in conformity with Section 9, Regu¬ 
lation V. of 1812. Until that be done by Section 10, of the said 
law, enhanced rent cannot be recovered. The notice did not, as re¬ 
quired, notify the specific rent demanded. The appeal is dismissed 
with costs. This decision is strictly in accordance with that passed 
by a full bench on the 29th February 1844, published at page 156, 
Volume VII., of the Sudder Dewanny Reports. 


The 19tii May 1846. 

Present : 

C. TUCKER, 

Judge. 

Petition No. 41 op 1845. 

In the matter of the petition of EshurChunder Muzoomdar, filed 
in this Court on the 21st February 1845, praying for the admission 
of a special appeal froiii the decision of Mr. E. Bentall, judge of 
zillah Jessore, under date 28th November 1844, reversing that of 
Mr. Thomas, sudder araeen of said zillah, under date 9th April 1844, 
in the case of Eshur Ghunder Muzoomdar, plaintiff, versus Esliur 
Chunder Moonshee and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds: 

In this case it appears from the proceedings that one KoodrutoIIah, 
a servant of Eshur Chunder Moonshec*s, under pretence of the 
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plaintiff being in balance on account of rent for the year 1244 B. 
attached his property. The plaintiff, giving security, entered a suit 
under Regulation V. 1812, to contest the alleged balance of rent; 
but the case was decided against him, and the property ordered to 
be sold. The plaintiff then immediately instituted a regular suit in 
the civil court, to reverse the summary decision given against him 
by the collector, and obtained a decree, which, on appeal, was af- 
iirnied. The plaintiff then instituted the; present suit, in which he 
states that the defendants have still possession of the attached pro¬ 
perty, and tliat they have made use of the bullocks to cultivate 
their own lands from the first attachment; and, therefore, he sues 
for the value of the property attached, and for damages sustained 
by him in consequence of the illegal attachment. 

He obtained a decree from the sudder ameen, which, on appeal 
to the judge, was reversed by th^t ^officer, because the plaintiff ought 
to have included the claim in the suit he instituted to reverse the 
summary decision passed against him under Regulation V. 1812; 
and, not having done so, the suit was inadmissible. 

The jtid^e lays down the law on his own dictum entirely. He 
quotes neither Regulation, nor precedent, nor Construction, in sup¬ 
port of it,—and 1 am not disposed to agree with him. The Con¬ 
struction 467, does not apply to this case, inasmuch as the attach¬ 
ed property has not*been sold; and the plaint is that notwithstand¬ 
ing the defendant’s claim of rent has been rejected by the courts, 
yet they will not restore to him tlie property they attached and still 
hold in their possession, in satisfaction of that claim. 

It was quite optional with the plaintiff to have included tlie pre¬ 
sent claim in his former suit, or, as he did, to sue first to disprove 
the claim of rent brought against him;—and as tlie judge’s deci¬ 
sion is not founded on any law, or other competent authority, 1 ad¬ 
mit the special appeal, and direct that the case be remanded to the 
judge, who will re-admit the apjieal again on his file on its original 
number, and dispose of it on its merits. 


The 19tii May 1846. 

Pkesext: 

0. TUCKER, . 

Judge. 

Petition No. 62 op 1845. 

In the matter of the petition of Creorge Lamb, Esquire, filed in 
tliis Court on the 3rd March 1845, praying for the admission of a 
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special appeal from the decision of Mr. F. Skipwith, Judge of Tip- 

S erah, under date the 3rd December 1844, affirming that of 
iahomed Nazim, sudder ameen of said district, under date 13th 
August 1844, in the case of Nuor Jan Begum, plaintiff, versus G. 
Lamb, Esquire, defendant. 

It is hereby certified that the said application is granted on the 
following grounds; 

In' this case the petitioner held a farm from Noor Jan Begum, 
from 1245 to 1250 B. *S., at an annual jumma of Company’s 
rupees 351,—of which the engagement was, tlvat he was to pay the 
Government revenue rupees 156-6,—to be allowed for expences 
and russoom ijaradarce rupees 65-10,—and the balance, or rupees 
129, was to be paid to Noor Jan Begum. The present suit was 
brought by Noor Jan Begum to recover this sum, which she de¬ 
clared hau not been paid. The petitioner, defendant, pleaded the 
condition of his lease, which was,’ that in the event of the assets, as¬ 
sumed at rupees 351 (and which when the farming lease was grant¬ 
ed had not been accurately ascertained), proving to be deficient, the 
amount of deficiency should be deducted from the sum of rupees 
129, payable annually to Noor Jan Begum, and urged, that, in 
consequence of certain lands having been resumed by Government, 
and from other causes, the assets were reduced to rupees 245-11, 
and prayed this might be enquired into. Tile condition was not 
disputed; but the fact of the redaction of the assets was. 

The only point to be ascertained by tlie court in this case, was 
the actual assets of the lands farmed to the defendant during his 
lease of them. Instead of doing this, accounts of a period prior 
and subsequent to his farming lease have been admitted, as show¬ 
ing the rate of assets during his lease—and the defence was reject¬ 
ed, and a decree passed for the plaintiff by the sudder ameen, which, 
on appeal, was affirmed by the judge. 1 admit the special appeal, 
because the c\ idence on which the decrees of the lower courts are 
grounded is repugnant to the commonest principles of justice—and 
direct that the case be remanded, with orders to the judge to trans¬ 
fer it again to the sudder ameen,—or, in his absence, to/the princi¬ 
pal sudder ameen, W'ho will take evidence as to the a/sets of the 
farm for the period it was held by the defendant, and diipose of the 
case. ^ 
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The 20tii May, 1846. 

Pbesent: 

A. DICK, 

Judge. 

CASE No. 269 OF 1843. 


Regular Apj'eal from the decision of the Principal Sudder Ameen of 
Hooghlgy Radha Govind Race. 

NITEEANUND -KOONDH CHOWDREE, and others. 
Appellants, (Plaintiffs,) 
verms 

PURTAB NARAIN KOONWUR, and Others, Respondents, 

(Defendants.) 

* * - 

Pleaders—Sueeoo Narain Chatoorjeeah and Tarih Chtinder for 
Appellants^ and Raj Narain for Respondents, 

Suit laid at Cosipany’s rupees 6766, 12 annas and 0 pie for 
nishisht Juinnia, or adjustment of rent; also for arrears due. 

The appellants purchased a pirtnce tenure at a public sale for 
arrears, and sued the respondents, except Purtah Narain, before the 
collector, on the ground that they held possession of the land in 
question, which was maal, or revenue land, and would pay no rent, 
mleging it was rent free, lakeraj deotur. The defendants neglected 
to defend the suit, and a decree in appellant’s favor was given by 
the collector and aftinned by the judge. In virtue of it they bring 
forward this suit 

The respondent, Purtab Narain, alone defended the suit in the 
zillah and here. lie stated that the former suit was collusive, and 
that the other defendants, though his relatives, were at variance 
with him. That the land in question was rent free deotur, and had 
been attaclied by the deputy collector for resumption, and the case 
tried, which was defended by him alone, who was in possession. 
That the deputy collector on proofs, filed by him, withdrew the 
Government claim, declaring the land rent dree, deotur. That the 
appellants had objected before the deputy collector, and appealed to 
the special commissioner for resumj)tion cases, and he had upheld 
the decision of the deputy collector, therefor4P^he claim of appellants 
was untenable. 

The principal sudder ameen deemed the claim of plaintiffs to the 
right to assess the lands in question, alleged rent free, illegal, from 
their extent above 100 beegahs. If they were liable to assessment, 
tliG right belonged to Government. The Government had, however. 
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given np all claim, and declared them to be rent free, and the claim 
of j)laintiffs had been rejected by the special commissioner. The 
plaintiffs too had not sued the defendant, Purtab Narain, under 
Kogulation II. 1819, when they obtaihed their decree. Therefore 
dismissed their claim. 

Judgment. 

The plaintiffs ground their claim on the decree given by the 
collector and affirmed by “the judge to them in a suit instituted by 
them, against the respondents, save Purtab Narain, in whose favor 
these very lands with others were adjudged rent free. Their suit 
cannot therefore affect Purtab Narain, who was not a party. 
Moreover, it does not appear how appellant's* suit was ever enter¬ 
tained, the claim being to assess alleged lakheraj lands to the extent 
of 157-7 beegahs. * 

The append is consequently dismissed with full costs. 

The 21st May 1846. 

PllESEXT : . - 

R. H. RATTRAY, 

Judge. 

CASE No. 331 OF 1845. ' 


Regular Appeal from a decision of the Principal Sndder Amcen of 
Shahahady Mimoivur Ali Khan, *passed June ISth, 1845. 

RAEE BISI-ITINATII SINGH and others, heirs op MOOR- 
LEE DHUR, AND LULEET RAM and oters, heirs op 
, LULEEKH SINGH and BUNDHOO SINGH, Appel¬ 
lants, (Plaintiffs,) 

versus 

FUZL BIBT, WIDOW of DILAW UR ALT KITAN, and others 
I lls HEIRS, Respondents, (Defendants.) 

Wukeel of Appellants—Mohummml Huneef. 

PVukeel of Respondents—Joseph G. Waller. 

This suit was instituted by appellants, on the 9th December 
1844, to recover from respondents the sum of Company’s rupees 
14,670-11-11, principal* and interest, under the following circum¬ 
stances. 

On the 18th February 1813, appellants brought an action against 
Gholam Ghos, Dilawiir Ali Khan, and lindiul Ali, for a piece of land 
ill mouzah Jehangirpore, with wasilat, from 1216 to 1219 Fuslee. 
While the case w^as still pending, Gholam Ghos and Dilawur AH 
died ; and the heirs of the former became defendants in the place of 
their father; but those of the latter paid no attention to the notice 
issued on the occasion; and on the 19th August 1819, a decree was 
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passed adjudging tlieir claim in full to appellants,—the wasilat and 
costs of suit payable by, in common with the rest, the heirs of 
Dilawur Ali IChan. Tliis decree was satisfied in full; liow, or by 
whom, does not appear. 

On tlie 18th March 1825, the same persons (appellants) brought 
an action against Bussawun Khan, Husam Ali Khan, and Ehsan 
Ali Khan, for wasilat of the same piece of land, from 1220 to 1227 
Fuslee, and on the 10th September 1827,. got a decree against the 
three individuals named,’ whom only they had sued. 

Of these Cussawun Khan was one of the heirs of Dilawur Ali 
Khan, and Ilusatn Ali Khan and Ehsan Ali Khan, were the heirs, 
before alluded to, of Gholam Ghos. 

In satisfaction of this decree, a something had been paid by the 
defendants against whom it was passed; but the balance not being 
obtainable, the present suit was brought against the wddow and other 
members of the family of Dilawur Ali Khan, for payment of the 
sum still due, distinctly adjudged against those, and those only, 
who w'ere made parties to the suit by appellants themselves; and 
this too in the year 1844, five years after the twelve allow'ed by the 
statute of limitation. 

The claim was of course dismissed under the circumstances above 
exhibited; and wdth /-eference to the same, the decision is affirmed, 
with costs payable by appellants. 

The 2.'>n May, 1846. 

Present: 

R. BARLOW, 

TEMrouARY Judge. 


CASE No. 156 OF 1844. 


Regular Appeal from the decision of the Additimal Principal Sudder 
Ameen of the 2A-Pergunnalis. 

JEREMIAH HOMFRAY, (Defendant,) Appellant, 

Others absent in Appeal:—Alfred Parker^ Attorney for George 
Jessop ; Nohohishore Mittre Mojmnadar^ on his removal., Ilurris 
Chunder Bose, Surbarahar for the two minor sons of Harris Chun- 
der Rag, deceased ; Rajah Radhahaunth Deh, and the Collector of 
tlue 2ArPurgunnahs, 

versus 

WILLIAM STORM, (Plaintiff,) Respondent. 

The plaint, filed on the 12th May 1841, states as follows. A 
chur, which long since formed and adjoined the village of Howrah, 
on the banks of the river, has ail along been in the possession of 
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tlie proprietors of Howrah. Mr. Roxborou^h got a pottah, at a 
fixed rent of 4 biggalis 8 cottahs on tin's chur; he also bought 3 
biggiihs of lakheraj land in the said chur from Anund Chunder 
Chowdree, and held possession of the‘same. On the 14th of May 
1831, I bought the above lands in the tontine from James Cul¬ 
len, William Melville, George James Gordon, and Robert Thomas 
Wright, and was put in possession. A new chur has by de¬ 
grees risen and attached itself to the lands I purchased. As 
is customary, I have held this nerw land and cultivated it. The 
entire chur became the subject of litigation under Regulation 
II. of 1819, and a decree was passed in favor of Government, 
which was affirmed in appeal. The collector, in 1833, sent an 
anieen to measure the decreed lands. In his papers, the above 
two plots, and the newly formed land, being 16 biggahs 3 cottahs, 
are measured off in Mr. Roxborough’s name, and I am recorded in 
possession of them ; making a total of 24 biggahs 6^ cottahs, the 
rent of wliich I have all along paid to Government. Messrs. 
IJomfray and Jossop were about to build a wall on the land, when, 
on my application to the magistrate, he directed the collector to 
attach it, and the latter officer, on the 27th November 1834, declar¬ 
ed that Messrs. Homfray and Jossop had no title, and that the in¬ 
crement, under Clause 4, Regulation XI. of 1825, was my right. 
He accordingly reported to the commissioner in my favor. Somo 
delay occurretl in the receipt of the commissioner’s order, in conse¬ 
quence of which the collector settled with me for the above 24 
biggahs cottahs, atajumma of rupees 124, 9 annas 7 pie, in 
order to secure the Government against loss. He gave me an 
uinmulnameh on the 23d September 1837, and I have regularly 
paid my revenue and got receipts for the same. The above gentle¬ 
men continued their disputes, and the commissioner ordered tho 
party who was dissatisfied to sue in tlic civil court. A deputy 
collector, Omakantli Sein, was directed to make a junimabuiKlee 
with reference to the ryots on the spot, previous to a settlement 
being made with the zemindars. While this measurement was 
going on, Mr. Homfray put forward Holodhur Bose and Beyneo 
NIistree, two of his own people, as though tliey were on my part. 
They pointed out the new lands included in iny ummulnameii, say¬ 
ing they were in the possession of Mr. Homfray ; their object was 
to have a settlement of them made with him, and they produced 
evidence in support of their statement. Tlie deputy collector not 
being aware of their trickery, and, supposing Messrs. Homfray and 
Jessop were actually in possession of the said lands, recorded their 
names in the juinmabundee papers, which were sent to the Board 
of Revenue for confirmation. They were however rejected ; and 
an order was passed that the settlement should only be in force for 
3 years, and that, in the fourth year, a now settlement should be 
made; but the zemindars have not up to the present moment agreed- 

C 2 
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to it. On the l4tU August 1839, hearing all I have above stated, 
I prayed the collector would investigate the matter ; he ordered a 
re-measurement, hut this was never effected. “J'lie newly formed 
16 biggahs 3 cottalis are an'increnient on niy purchased lands, and 
I am entitled to a settlement of them. The former collector gave 
me an ummulnameh, and I paid him rent for them. I sue for 
possession of the lands, and to have a settlement of them made with 
me, estimating their value at rupees 93Q7 ; also for mesno profits 
from the 23d Bhadoon '1246 to Bysack 1248, being 1 year and 9 
months, at £0 rupees per biggah—rupees 565, 4 annas ; making a 
grand total rupees 9932, 4 aimas, with mesne profits and interest 
thereon to date of regaining possession. The boundaries of the land 
are as follows :— 

On the west, my purchased rent-free and rent-paying lands; on 
the east, the river Hoogly ; on ilip north, a nullah in cluir Howrah ; 
on the south, the honiidary of Ramkishenpore. A supj)leme)»t was 
put in, on the 24th May 1842, making the area extend to 10 big- 
' gabs 18^- cottahs. 

Answlh of Jeremiah Homfray, 29tii June 1842. 

Tlie lands are not, as alleged, new lands. Tlioy have all along 
been included in inv pottah and in my possession, as uill be seen 
by referenceto the deputy collector, Omakaunth Soin’s proceedings 
of the 2d September 1839. Tlie plaint admits that the zemindars 
are entitled to a settlement with the Government for any land 
resumed by tlie revenue otKcers; how then coubl plaintiff’, on tlie 
23d November 1837, get an ummulnameh and jiossession, and liow 
could I have ousted him ? The jummabundec ami measurement of 
1833 were not sanctioned by the Board, and, on ro-moasurement, the 
deputy collector, Omakaunth Sein, settled with me, after 1 had spout 
very large sums in buildings on the land to which 1 am entitled. 
The proceedings in the criminal court, whicli 1 sliall juit in, Mill 
prove niy possession. Lukhee Narain atneen’s measurement was 
upset by the Sudder Board, and that made by Oinakaiinth Sein, 
upheld: the zemindars gave mo a pottah of 16 biggahs 3 cottalis 
at fixed rent 73 rupees 12 annas; the Sudder Board’s letter of tho 
2l3t July 1840, proves riiy right of possession, as do Onuikauntli’s 
aineeri’s [iii pers. 

An&wer of the Collector of the 24-Peiigunnau8> 

3n February 184*2. 

All plaintiff’s rights under virtue of tho jpottah for tho 4 biggahs 
8 cottahs, at a fixed jumma, granted by the*^zemindars, are invalid; 
the resumption at once renders them so: how then can he claim 
new lands as .an increment to them ? Plaintiff’ has no riglit to them 
under the collector’s roobakaree of the 27th November 1834; the 
zemindars are the jiersous entitled to a settlement. Plaintiff* and 
Homfray had disputes after the resumption made by Omakaunth 
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Sein, who adjusted thorn on the 2d September 1839. Under the 
provisions of* Section 23, Regulation VII. 1822, the Government 
ouglit not to have been sued. 

Answer op Hurris Chunder Bo^'E, Manager on part op 
THE MINORS, 10 ANNAS SHARERS, ZeMINDARS. 

After the resumption the Government settled with the zemindars 
under Regulation XI. of 1822, and a pottah of the new land 16 
biggahs 3 cottahs, wlucli Was an increment to the land formerly held 
by tlic plaintifi*, was granted to liim by the 10 annas sharer in the 
zeinindaree, wlio never ousted the plaintiff. 

Answer of Ra.taii Radhakaunth Deb, 
the sharer of 6 annas of the zemindaree,—supports the above. 
Answer of Alfred Parker. 

Jessop, on the 16th March 1STIO, sold all his right to Homfray, 
since which lie has been*in no way concerned with the property in 
dispute ; how then could I, Jessop’s attorney, have dispossessed 
plaintifi*? IJomfray is responsible. ■ - i , 

Tiie ailditioiial ))rinci])al sadder aincen, on the 2d March 1844, 
gave judgment in favor of the plaintiH', in the following terms: 

I considei* plaintiff entitled to the disputed lands which adjoin his 
purchase: he got an ummulnameli of them frcAii the collector, and 
after tliev wen' settled, got pottali from tlie zemindars. The defend¬ 
ant, Mr. Ilomfray’s pottali is not genuine; the plans and evidence 
put in by both parties prove the lands are ne\v, and an increment to 
the land formerly held by the plaintiff; and under Section 4, Regu¬ 
lation XI. of 1822, he is entitled to them. Mr. Homfray in person 
admits he broke <lown a w'all to the north of the disputed land; it is 
clear this w:is done to destroy the boundary and to get possession of 

t ilaintiff’s land. An order passed on a petition presented to tlie col¬ 
ector, dated the 18tli September 1832 shows plaintiff paid the.^ents 
of the land and got receipts for the same. 

Liiklieenarain ameen’s measurement papers of 1833 or 1240 B. S. 
prove tlie lands were measured off in plaintiff’s name. The collec¬ 
tor’s roobikaree of the 27tli November 1834, shows the new lands 
were, in consequenro of their adjoining plaintiff's purchased lands, 
under Section 4, Regulation XI. of 1825, settled witli him ; and the 
assi^ant collector on the 8tli December 1825 gave him possession; 
and he lias hehl them siiice 1831, when he purchased Roxborougli’s 
rights. Mr. Ilomfi’ay has endeavored forcibly to build on this land, 
and was fined by the oollechw in consequence. The zemindars in 
tliclr answers admit they gave potta-hs to the plaintiff. 

The defendant’s puttahs are not valid: he does not sa)’’ in his an¬ 
swer and rejoinder when and how he got it, or how he holds the 
lands. The zemindars deny the pottahs defendant has put in; they 
are drawn out on stampt paper of some 8 Or 9 months previous to the 
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date the pottahs were granted, the defendant has filed no receipts Irom 
the zemindars fur rents paid. Defendant states he got a pottali in 
1232 or 1826 A. D.; five years after this, in 1830, he petitioned the 
collector, saying ho had 2 biggahs only of land, to which some land 
had adjoined, and begged he might be allowed to settle for them. 
On report of a canoongoe, they turned out to be 7 biggahs 4 cottahs, 
and Mr. Homfray allows theij are not tiie contested lands. If the 
lands now litigated were in 1826 in his possession under the pottah, 
\ljhv did he five years afterwards call them netc lands, and ap[)ly for 
setnement to the collector ? The lands are new, and never were in 
defendant's possession, by his own shewing. When the defendant 
Homfray went into the insolvent court in 1830, he did not include, 
as he admits, the disputed land in his schedule. 

As the collectors by their procee lings have been tbe cause of 
much litigation between the par-tips in this case, the Government 
must pay its own costs. I decree possession of tlie disputed lands 
to plaintiff as per boundaries defined in the plaint; his costs and tliose 
of the zemindars are charged to the defendants Homfray and 
Parker. ‘ * 

By the Court. 

The lands in dispute are clearly of recent formation, and were in 
consequence resumed in 1829 by the Government oificers, with whom 
the 10 annas and 6 annas sharers, zemindars, in July 1841, engaged 
for them. Before that period respondent (plaintiff) held the lands 
under the collector, and paid rents to him: after the settlement ivith 
the zemindars, they grantetl pottahs to him, as stated in their 
answers: they moreover state tlie lands are an increment to the 
land originally held under purchase by the respondent. 

On the other hand, the zemindars deny the pottahs of the 28th 
Phalgoon and 5th Cheyt 1232, filed by the appellant. Appellant in 
bis answer alleges the disputed lands are included in the said pottah, 
and denies they are of recent formation; yet admits at tlie same 
time that they were resumed by Government; that the zemindars 
engaged for them with the revenue officers, and that ho got a 
mokurruree pottah from them at 73 rupees 12 annas, wliich document 
is not on the record. It is also admitted by appellant in his grounds 
of appeal, that these lands were an increment to the original lands 
purchased by respondent long before these last were pledged by 
appellant to the tontine society, and purchased from them ; but it is 
urged the original, and not the chur lands were sold, and that res¬ 
pondent is entitled to the former only. Setting aside, that the 
answer and the grounds for appeal are at variance one with the 
other, in the important matter of the lands being old or newly 
formed, it is by no means proved that apiwllant held the new for¬ 
mation at any period subsequent to the respondent’s purchase in 
1831. Before the resumptlou and the settlement in 1841, appellant 
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had no proprietary rights; after it he clearly had none under the 
provision of Section 4, Kegulution XI. of 1825. Indeed by the 
terms of the 3d paragraph of his answer, he distinctly acknowledges 
the rights of the zemindar, upon whose pottahs, alleged to have 
been granted after the resumption, lie relies, though he does not 
produce them. 

The lands in dispute are an Increment to those purchased by the 
respondent, and on their i*esuinption by the Government were engag¬ 
ed for by the zemindar from whom respondent has obtained jxittalio. 
The Court therefore ufKrm the decree of the additional principal 
sudder ameen, with costs against Ilomfray, and also against Parker, 
absent in appeal. 


The 23d May 1846. 

PUESENT : • • 

R. BARLOW, 

Tempokary Judge. 

■ ■ • 

CASE No. 157 OP 1844. 

Regular Appeal from the decision of t{ie Additional Principal Sudder 

Ameen of the 2A‘Pergnnnahs. 

GOVERNMENT, (Dependant,) Appellant, 

versus 

WILLIAIM STORM, (Plaintipp,) Respondent. 

This appeal, together with the appeal No. 156, having been laid 
before the Court, they observe that they were both preferred a^rainst 
one and the same decision. As the parties in this have adjusted 
their suit, on confession of judgment by the respondent, the Court 
decree in favor of the appellant, and direct that a copy of their judg¬ 
ment, in the case No. 156, be hereunto annexed. 
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The 28Tn May, 1846. 

Present : 

C. T.UCKER and 

J. F. M. REID, 

Judges, 

and 

R. BARLOW,. 

Tempouaky Judge. 

CASE No. 251 OF 1838. 

KALEE KISllEN NAUG, (Plaintiff,) Appellant, 

versus 

RAM NIDIIEE BOSE, PRAN IvISIIEN BOSE, TARAMONEE 

siOTHER OF TITAKOOK DOSS BOSE*, minor son of PUD- 

DUN LOCIIUN BOSE, AND MANICK CllUNDER BOSE, 

(Defi;\L'ants,) Respondents. 

Claimant—Heceiver of the Supreme Court on part of Ashotoosc 
Dtp and Promothonauth Dey in loco Bholanatk Chnckcrbtittyy 
Appellant. ^ 

Tins case was disposed of by the Court on the 31st August 1842, 
present Messrs. Lee Warner and Barlow, wiien a decree was passed 
in favor of Kalee Kishen Nang, the then appellant. The original 
defendants were absent in appe*al. Bholanath Cliuckcrbutty however 
appeared as a third party; he was also present in the first instance 
in the zillah court. 

On the 30th November 1842, an application for a review' of 
judgment was made by the said Bholanath, which, after certain 
investigation held by order of the Court, was admitted on the 
2.3d March 1844, by Mr. Barlow. 

TiiO plaintiff sued for possession of 10 annas of Talooh Kaguz- 

1 )okoreah, in the name of the defendant Ram Nidhee, in the col¬ 
ector’s bo<jks, but belojiging to all the defendants. He stated that 
the defendants mortgaged the above property on the 7th Poos 1233, 
or 21st December 1826, for the sum of 20,000 rupees, piiyable, with 
interest at 12 per cent, in Phalgoon 1240. In By sack 1241, the 
period having expired without payment, plaintiff issued notice of 
foreclosure; the defendants did not appear; the sale then became 
absolute, and this suit w'as instituted on the 8th January 1836, 
for possession, at 3 times the sudder jumma bf the 10 annus share, 
i. e. 3469 rupees 10 annas, the action being laid at 9998 rupees, 
with mesne profits. 

None of the defendants appeared in the court of first instance. 
Bholanath Chuckerbutty, as a third party, put in the following 
claim, stating (hat tlie plaintiff and defendants were in collusion; 
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that in 1233 the plaintiff was not seven years old; that he had not 
yet attained his majority, and consequently that no transactions 
could have taken place between the parties; that Ram Narain 
Nautr, the plaintiff’s father, is an uncle of Ram Nidhee, who, whilst 
he was in the service of Alexander and Co., in 1828 A. D. or 1235 
B. S., made away with certain sums of money, to repay which the 
said Ram Nidhee, on the 14th Phalgoon 1235, or 7th May 1829, 
mortgaged the 10 annas ^hare to Bhogwan Chunder Ray, claimant’s 
brother, for 15,000 rupees, who had ascertained from Ram Narain 
that there was no lien on it. Bhogwan took a farm of the estate in 
the name of Kalee Churn Dhole, by whom the Government revenue 
was to be paid. The farm had not expired when Messrs. Lewis 
and Co. sued Ram Nidhee in the Snpi’eme Court, and attached the 
estate ; as also did one Iswor Chunder Bhudeiur. To clear it, Ram 
Nidhee borrowed a fnx’ther sign, which, with the former loan, 
amounted to 29,000 rjiipees; and for this last sum on the 1 Ith 
Bliadoon 1238, or 26th August 1831, gave a judgment bond in 
Bhogwan Chunder’s name in Mr. Denman’s office, cancelling the 
former document. Kalee Chunder Dhole’s farm was traifsferred to 
Gungadhur Gungoolce on the security of Ram Narain Biswas, and 
he got possession and paid the Government revenue for two years. 

On claimant’s brother’s death plaintiff' got possession for a time,and 
threw the estate into ax’rears. On tlic expiration of the mortgage, 
which was for three years, claimant sued in the Supreme Court; the 
estate was put in charge of the receiver, and the sale was postponed; 
and at length he obtained judgment In his fav’or and order for pos¬ 
session. When the estate was put nj) for arrears, plaintiff did not 
pay up the balance. The plaint, it is urged, is brought in a false 
name, and a suit should have been brought against claimant in 
possession. 

The judge of Nuddeah, on the 30th June 1837, was of opinion 
that the jdaintiff sind the defendants were in collusion, and dismiss¬ 
ed the suit; in his judgment he adverted to the decree passed by 
the Supreme Court in favor of the claimant, but satisffed himself 
without issuing further orders in the case. On appeal to the Sud- 
der Dewanny Adawlut by Kalee Kisben Naug, the Court observed 
that the judgment of the Supremo Court affected Ram Nidhee Bose 
only, not the other three sharers, whose signatures Bholanath, the 
claimant, did not prove; that the document signed by all the sharers 
in favor of the plaintiff', appellant, was proved by evidence ; and 
moreover that claimant’s alleged possession was by no means clearly 
established. Under the above circumstances, a decree was given in 
favor of the appellant, and judgment passed against the three res¬ 
pondents, Manick, Bran, and Puddun Lochun. 

The case was again brought before the Court, as already stated, 
on an application for review of judgment by the receiver of the 
Supreme Court, and, on its admission by Mr* BarloWt was laid be¬ 
fore a full bencli. 
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By the Couet. 

At the foot of the original mortgage bond, dated the 7th Poos 1233, 
or 21st December 1826, is a detail of 14 Bank of Bengal notes, the 
numbers, value, and dates of'wliich are specified, as per list annex¬ 
ed, said to have been given by the plaintilF to the mortgagers in 
part payment, to the amount of 10,000 rupees of the loan, 20,000 
rupees, granted. It appears however from the evidence of Mr. Lee 
and Seeb Chunder Sect, officers of the bank, that of these notes 
seven were in the hands of tlie bank on the day on which the pay¬ 
ment is alleged to have been made, and two were not, in existence 
for a tw'clve month subsequent to the date of the bond. Such evi¬ 
dence is incontrovertible proof that the bond was not executed on 
the date it bears, which constitutes forgery, and establishes collusion 
between the original plaintiff and the defendants. The Court there¬ 
fore set aside and declare the deefl.to bo null and void. Costs arc 
charged to the appellant ami the respondeJits who have ajjpeared in 
this Court, and who are to j)ay tlie costs of tlie claiinatit in equal 
shares. The case being one of an aggravated cliaractor, tlu*. Court 
have directed tliat proceedings be instituted against certain of the 
parties concerned, in the criminal court. 

NunAers of Bank of Bengal Notes spcvijied in the Mortr/age Bondf 
dated the 1th 'I'oos 12.83, or the 216/? December 1820. 



Date of issue. Date oV return. 


Date of 


ItcMiiarks. 


2307* 
7770§ 
296* 
242* 
88 * 
303 
3434* 
2223 
306 
4418§ 
3077* 
1956 
2469 
3069* 1 



^ Cancelled 12(h 
\ Sefdeinber 1827. 

f Cancelli‘d 5th 
\ March 1827. 


t Cancelled 17 th 
( Scptciaber 1827. 


Notes marked * were in the‘Bank of Bengal on the 21rtt December 1826. 
Notes marked § did not issqc from the said bank till the month of 
Pecfimbet 1827. 
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Tije 28th May 1846. 

Present: 

C. TUCKER and 
J. F. M. REID, 

Judges, 

' and 

R. BARLOW, 

Temporary Judge. 


Petition No. 963 or 1844. 


In the matter of the petition of Deo Narain Pandy, for self and his 
nephew Bhowany Pandy, filed in this Court on the 20th November 
1844, prayiiif; for the admission of a special appeal frojn ^the deci¬ 
sion of Syed Monownr Ali, principal sudder aineen of zilluh 
iShahabad, under date the 18th July 1844, amending that of 
Mol vee Maznm Ilossein, sudder ameen of said /ilhih, under date 
29th, December 1843, in the case of Deo Narain and Bhowany 
Pandy, plaintiifs, rrrsns Shewun Pandy, defendant. 

It is Iicreby certified, that the said application is granted on the 
following grounds. ^ 

In this case the courts below, though decreeing to the plaintiffs, 
possession of lands of which they had been dispossessed by the defen¬ 
dant, refused to award wasilat, on the ydea that the plaintiffs had 
not furnished sufficient data for fixing the amount. This is con¬ 
trary to the invariable ])ractice of the courts. If any doubts arise 
as to the amount of wasilat, the same arc determined by appointing 
an ameen to ascertain the actual receipts in the mofussil. Tins 
application therefore is admitted ; and the case having been brought 
forward, it is ordered that the proceedings be returned to the prin¬ 
cipal sudder ameen, who will restore the case to his file, and then 
send it back to the sudder ameen, with orders to ascertain the 
wasilat duo to the plaintiffs on the lands decreed to them, from the 
date of their dispossession up to the date of the institution of the 
suit—from which latter' date to the date on which they may regain 
possession, the wasilat can be given, at the same rate, in execution 
of the decree. 


D 2 
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The 30Tri May, 1846. 
I^IiESENT : 

R. II. IIATTUAY, 

J UDGE. 

CASP No. 369 OP 18*45. 


Regular Appeal from a decree passed htj the Principal Sndder Ameeii 
of Tirhuotf Sgud Ushruf Idosein, August *2\st, I84i>. 

RAM NURAIN SING and LUCITMUN SING, Appellants, 

( Defendants,) 

vet'sus 

MUIIUNT JUGURNATIl DAS, Respondent, (Plaintiff.) 

Gholam *^Afiu>ud' Kluoi, Wtdieel of AppcUuntSt Mirza Anum AU 
Khan, IVukeel of Respondents. 

This suit was instituted l)y respondent, on tho 18th Docennber 
1844, to recover frrtin appellants the sum of Company’s rupees 
6,973--5-4, principal and interest, paid for land not o])tained. 

The jdaint is, that, ‘ on the 17tli Magh 1240 Fuslec, (22d Jaruiary 
1833,) plaintiff* (respondent) t{)aid Company’s rupees 2800, for a 
2 annas share of lands situated in mosvzahs Cliutofin and Gokul 
Ramkislien ; a cow/deh (or deed of sale) for the same being executed 
by defendants (aj)pellants,) and Tirb’hawim Singh, since deceased; 
that the cowulch was registered; that it w'as agreed, that the names 
of the sellers should be entered on the collector’s books in place of 
the name of th'dr father (deceased;) and that, this being done, tho 
usual entry should record the transfer to plaintiff; that this being 
put off from time to time, plaintilf w'ent to the villages in person to 
try and get possession, when defendants oppose<l him, and raised a 
disturbance; that plaintiff had at length resolved upon bringing an 
action against defendants, when, on the 18th May 1840, mouzah 
Gokul Ramkishon w'as sold, and on the 7tli June 1844, Clmtoon 
was also brought to sale,—both for arrears of Government revenue. 
Defendants refusing to refund tho purchase* money, plaintiff brings 
this suit to recover it.’ 

Defendants answ'or, that ‘ nearly twelve years elapsed from tho 
date of the cowaleh before the plaint was filed ; that by the [)laintiff’a 
own admission, one of the villages was not sold for seven years, and 
tho other not for eleven years after the purchase of 1240 Fuslec 
(1833) ; that if the cowaleh were genuine, plaintiff would not have 
delhyed so long to claim the land or the money; that, on the date 
mentioned, no cowaleh for 2,800 rupees was executed; but one for 
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2,200 rapees was so; that plaintiff settled a debt due by them (de¬ 
fendants) to one Lala Clmttursal Singh, amounting to 838 rupees, 
as part of payment of the money, ami agreed to satisfy another 
demand against them, Avithin a week, of 500 rupees, due to Lala 
Kasiiinath and Lala Kishunpnrshad, but no written promise was 
given in regard to this; that, for the balance, 864 rupees, plaintiff 
gave a chifkee (or note) engaging to pay it in Cheyt 1240 Fuslee, 
wdiich chifhee is forthcoming; that, with reference to the above ar¬ 
rangements, the cowaleh was given over to plaintiff without being 
registered ; that the payments promised by plaintiff were not made, 
and all they could get from him was, that, when he did pay, he 
would take back his chiCheo^ get the cowaleh registered, and enter 
upon his purchase; that nothing further took place—defendants said 
nothing, and plaintiff did nothing in regard to possession; that, whe¬ 
ther plaintiff* has altered the vmoaUh granted, or fabricated a new 
one, defendants cannot say; and finally, that letters can be produced 
shewing the balance left unpaid by plaintiff’ to have been demanded 
by them.’ • • 

Before the courts it was established, that the cowaleh for 2,800 
ru)>ec,s was registered in the presence and with the assent of the wit¬ 
nesses and the mokhtnr (attorney) of defendants; the chifhee filed 
by defendants, bears (late the 20th Maghh 1240*Fuslee, but is sworn 
to by their witnesses as executed and delivered on the 17th, a few 
hours after the cowaleh, which bears the latter date: and they (the 
witnesses) say they saw the sum of 8ff6 rupees paid to defendants 
simultaneouvsly with the delivery of the chifhee, which sum of 836 
rupees, defendants themselves do not pretend to have received, but 
indirectly through Clmttursal Singh, wdiose claim it satisfied. The 
cowaleh itself acknowledges the receipt of the full sum of 2,800 
rupees by defendants; ancl the witnesses to it, swear to the admission 
by them (defendants) of the whole having been paid to them. The 
letters demanding the asserted balance, alluded to by defoiidants, 
were not producecl. 

With reference to these facts and circiimstances, the claim of 
plaintiff was admitted, and a decree passed in his favor; and on the 
same grounds the jinlgment is now affirmed, with costs payable by 
appellants. 




Stable o‘f'cases. 


Heoulab Cases. 


Buhwonee Clmm Mitr v. Jykishun llitr and others. 

Possession of land sold under a decree office Supreme Court 
founded on a judgment hondy .... fill 

Jankee Raee and another v. Deria Kandoo and another. 

Besumphon of land assigned for services to be prospectively 
rendered, .... 21$ 

Achee Lall and another «. Bibi 6a!»reh and another. 

. Purchase money of a sale in execution of decree of **ngi^ and 

viteresfs^ wAtch are proved not to exist, ..... 21$ 

Amir Ah Khan v. Mazum Ali Khan. 

Mesnp profits of land under defendants management,, . . 218 

Biij Naram Singh r. Rajah Tek Kaiain Sing and another. 

Bent—Law of Limitation, ...... 2Z0 


Musst. Oojhul Munnee and others v. l^unsee Lochan Mhr and oth^. 

P(bt on bond, the amount of which was secured to the %nders 
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The 3d June 1846. 

Present : 

C. TUCKER, • 

J. F. M. REID, and 

A. DICK, 

Judges. 

CASE No. 203 op 1843. 

Regular Appeal from the decision of the Judge of Regshakge, Mr. 

G. C. Cheap. 

BUHWANEE CHURN MITR, Appellant, (Defendant,) 

versus 

JY KISHUN MITR, then GOPEE MOHUN BOSE, and 
GOLUK GHUNDER SINGH, Respondents, (Plaintiffs.) 

Pleaders—Raj Narain for Appellant, and Pursun.Koomar and Gho- 
lam Sufdur for Respondents. 

Suit laid at Company’s rupees 13,200, annas 0, pie 0, for 
possession on certain villages, mouzaat Nugur, &c., tuppah 
Chupeelah, and mesne profits. 

The appellant mortgaged the property in dispute to one Sheeoona- 
raiii Ghose for 15,000 rupees and gave him a bond in judgment; 
and also a deed empowering him to sell the property mottgaged, 
if the loan were not repaid by a specified day. The loan not having 
been paid, the mortgagee obtained a decree on the judgment 
bond; and he sold the property mortgaged publicly by auction at 
the Calcutta Exchange. The respondent purchased the property, 
and instituted this suit for possession, and obtained a decree from 
the zillah judge for possession only. The appellant, dissatisfied 
therewitli, preferred this appeal. 

The pleas of appellant arc; 1st, that the whole of the loan was 
not given him ; 2dly, that the sale was illegal, under rules of the 
Supremo Court No. 14, *no process of scire facias having been 

{ ireviously issued ; 3rdly, that if case be decided under regu- 
ation law of the Company’s cotirts, a previous notice, under 
Regulation XVII. of 1806, wp' spensable; and 4thly, that 
a considerable portion had been repaid of the sum lent, of^ which 
he held proofs, but which the judge would not receive. 

The respondent contended tliat the regulation law did not apply, 
since the parties lived within the jurisdiction of the Supreme 
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Court, and the transaction had been condncted in conformity 
English law; that they hold a iiidgment of the Supreme Court; 
ana that sales made under deeds similar to that unacr considera¬ 
tion were always upheld*by the English courts of e<|aity; that 
the appellant was barred from pleading non-reception of the 
whole loan, by the decree obtained on the judgment bond, and 
that therefore the decision of the aillah judge was perfectly correct. 

The case came on for hearing before.Mr. A. Dick, who referred 
it to a full court, to consider : 1st, Whether both parties being 
residents under the jurisdiction of the Supreme Court, and the 
transaction conducted in conformity with the law that Court ad¬ 
ministers, and the Court therefore having full power by its con¬ 
structive iurisdictlon to execute the judgment tliey might pro¬ 
nounce, the respondents, plaintiffs, should not have sued for pos¬ 
session in that Court ? 2iidly, Whether the conduct of the 
mortgagee in the transaction, coupled with the institution of this 
suit in the Company’s courts, was not virtually an attempt to 
evade regulation law, and also the law of procedure in the 
Supre^mb Court ? 3rdly, Whether on the above considerations, 
the claim should not be dismissed, and the appeal decreed with 
full costs ? 

, Judgment. 

The Court ascertained from answers to a series of questions put 
to the respondents’ pleader, Pursun Kooiuar, with whom was Mr. 
T. Morton, a barrister of,the Supreme Court, that the respondent 
had no remedy in tlie Supreme Court, either in law or in equity. 
The Supreme - Oburt would not admit a suit for ejectment, as the 
monthly tenants of the property in question were not amenable to 
its jurisdiction, and it is only on an action for c]ectinent that they 
would entertain a suit for right and title. Therefore the Court 
affirm. the decision of the idllah judge, decreeing possession ; and 
further, award usufruct from tlie date of purchase to the da^* of 
obtauiing possession. 
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The 3d June >,1846. 

Peesent: 

C. TUCKER, . 

J. F, M. REID, and 
A DICK, 

Judges. 

CASE No. 204 of 1843. 


Regular Appeal from the decision of the Judge of RajehahyCi 

Mr, G, C. Cheap. » 

Suit laid at Company’s Rupees 15T0-0-0 for possession of 
mouza Sliobshar, nergunnah Muhumudporer and for mesne profits. 

In every particular this case is the same as the former one. No. 
203 of 1843. The judgment is, consequently, precisely the same. 

The 6th June 1846. 

Present : 

J. F. M. REID, 

Judge. 

Petition No. 139 op 1845. 

mmmmrnm • 

In the matter of the ptition of Mohun Ram Tewaree, filed in 
this Court on the 26th March 1845, praying for the admission of a 
special appeal from the decision of Mahomed Majid, principal 
suddor amecn of zillah Bhaghlpore, under date the 24th December 
1844, amending that of Fuqeer Hosein, moonsiff of Noorgungc, 
under date 15th July 1844, in the case of Mohun Rafii Tewaree, 
plaintiffi versus La! la Bukhoreo Lall and others, defendants. 

It is hereby certified that the said application is granted on the 
fol levying grounds. 

The plaintiff sued to prove his right to irrigate his lands from a 
certain water course, and obtained a decree from the moonsiff 
against Buklioree Lall, the zumeendar. The principal sudder 
ameen, in appeal, nonsuits the original claim, because the plaintiff 
did not, as directed by tile magistrate on a petition from some of 
his (petitioner’s) servants for permission to irrigate from the water 
course, institute a suit under Act IV. of 1840. The petitioner was 
fully justified in bringing his suit at once into the civil court to 
have nis right formally and finally investigated, rather than go into 
the magistrate’s court for a summary order, which was liable to be 
upset in a regular suit. This is not a good ground for nonsuit; 
and the petitioner might have applied for & summaiy instead of spe- 
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cial appeal. I admit a summary appeal, and, reversiuj? the prin¬ 
cipal sudder ameen’s order, direct that he restore the appeal to its 
number and decide it on its merits. The value of the stamp, 
except as required for a suidmary appeal, will be returned. 

Tht 6th June 1846. 

PUEdENT : 

J. F. M. REID, 

Judge. 

Petition No. 141 op 1845. 

In the matter of the petition of Pearee Mohun Ghose and others, 
filed in this Court on the 26th March 1845, praying for the ad¬ 
mission of a special appeal f**om the decision of Moulvee Mahomed 
Kullim, 1st principal sudder araeen of zillah Jessore, under date 
• the 23rd December 1844, aflSrming that of Ahmed Ali, moonsiff 
of Loharguriia, under date 28th February 1839, in the case of 
Riayet Ali and Surroop Chunder Shah, plaintiffs, versus Pearee 
Mohun Ghose and others, defendants. 

It is hereby certified that the said application is granted on the 
following grounds. 

This case was in the first instance tried by the moonsiff of Lohar- 
gurha, who, on 28th February 1839, decreed the appellant’s claim 
for possession of certain lan(l. The former principal sudder ameen, 
Byjnath Sein, cenfirmed the decision of the moonsiff on the 17 th 
September 1841 ; but the judge, on a special appeal being pre¬ 
ferred, upset both decisions on the 5th May 1842, and sent back 
the case for retrial. The principal sudder ameen, instead of send¬ 
ing the case, to the moonsiff, tried it himself. His decision must 
therefore, on the precedent of the case of Chowdry Sahib Singh 
versus 7elakdharee Singh, decided by this Court on the 6th July 
1842, (see page 34, of part 2, of the 1st volume of Select R^orts of 
Summary Cases,) be held to be the decision of a court of first in¬ 
stance, consequently the appeal therefrom lies regularly to the 
judge, and not specially to this Court The petition of special 
appeal is therefore rejected, and, period of appealing having 
elapsed, one month is ^ow;ed to the petitioner to apply to the 
judge for a regular appeal. The usual order issued for the return 
of ue stamp. 
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The 8th June 1846. 

Present : 

R. H. RATTRAY and 
C. TUCKER, 

" Judges, 

and 

R. ‘barlow, 

Temfobary Judge. 

CASE No. II OP 1845. 

Special Appeal from a decree passed hy the Principal Sudder 

Ameen of Shahabadf Syud I^unowur AlU December htht 1843; 

reversiny a decree passed by the Moonsiff of Arraht A, R. 

DeSouza, May bth, 1843. 

JANKEE KAEE and LALA RAEE, Appellants, 

(Plaintiffs,) 

versm 

DERIAO KANDAO and CHUHCOWREE, Respondents, 

(Dependants.) 

Wuheel of Appellants—Rm Narain Dutt 
Wukeel of Respondents — J^uchmee Pershnd, 

This suit was instituted by appellants, on the 14th November 
1842, to recover from respondents one beegah, 5 beeswahs of land, 
assigned, rent-free, in lieu of wages, to Bukhshun Khakool, in 
consideration of his services, prospectively, as a sweeper. Bukh¬ 
shun died, and his widow resigned all claims as such ; but respon¬ 
dents refused to restore the land to appellants, the proprietors, on 
the strength of a lease gmnted to them by Bukhshun, on ^ an 
advance of rent not yet realized. An action was brought to eject 
them, and recover possession in the court of the moonsiff, who 
decreed the resumption sought; but on appeal to the principal 
sudder ameen, the judgment of the moonsiff was set aside, ana a 
decree passed maintaining respondents in possession till their 
advance as lessees should be satisfied either by appellants, or the 
usufruct of the land. ' 

To try the justice and legality pf this decree, a special appeal 
was admitted by thq, Sudder CPurt. 

With reference to the conditional tenure of continued service, 
under which Bukhshun held the land now contested ; and to his 
death, and the conseouent discoiitinuance of the service which^ was 
agreed to bo renderea by him for his occupancy ; we are of omnion 
that the lease executed by him to respondents, was beyond his 
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l^al competence to grant; and determining the Rame to be null 
and of no effect, we reverse the decree passed by the principal 
sudder ameen, and affirm tliat of the moonsiff, with all costs pay¬ 
able by respondents. ^ 

The 8th June 1846. 

Present : 

R. H. RATTRAY and 
a TUCKER, 

Judges, 

• and 

R. BARLOW, 

Temporary Judge. 

CASE No. 27 OF 1845. 

i 

Special Appeal from a decision passed hij the Judge of Sarmu 
G. Gough, December (ath 1843, affirming a decision passed by the 
Principal Sudder Ameen, Syud Ividad Ali, May V6th, 1843. 

ACHEE LAL and SUNHEE RAM, Appellants, 

(Plaintiffs,) 

tersus 

BIBI BASREH and others, heirs op SHEIKH AMEER- 
OOLLAH, SHEO SUHAEE, and LULEET RAM, Res- 
FONDEN'rs, (Defendants.) 

Wukeel of Appellants—Gholam Ahmud. 

Wukeel of Bxspondents—Edward Colebrooke, 

This suit was instituted by appellants, on the 13th May 1843, 
for the refund of Company’s rupees 1587-6-10, principal and in¬ 
terest, amount paid for a sale-purchase from which appellants have 
been since ejected. 

In this case, appellants purchased, at a sale made in execution of 
a decree in favor of Sheikh Ameeroollah, the rights and interests 
of one Sheikh Chummun, said to consist of an eighth share of 
mouza Pursotumpore, for 1400 rupees. This money was paid 
away by the court to Ameeroollah* and other decree-holders, en¬ 
titled to participate in the sale proceeds. After the lapse of some 
seven years, during which appellants had held uninterrupted pos- 
sessimi, .the sisters of Sheikh Chummun, three in number, instituted 
suits, severally to eject them (appellants,) on the ground of the pro¬ 
perty, sold as their brothers’,* being exclusively theirs, in the pro- 
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portion claimed by each respectively; lie^ the brother, Sbeikh 
Ohummun, having no right or interest m it whatever. They suc¬ 
ceeded in establishing their claim, and obtained decrees, under 
which appellants were obliged to yield up their purchase; in con¬ 
sequence of which the present action was ij^ught by the latter to 
recover, from Ameeroollah and the other decree-holders, the amount 
of their purchase money, paid to and received by them (Ameer¬ 
oollah and the others,) through the court, as above stated. 

The zillah courts decided against them (appellants,) on the 
ground of the sale having involved only, as expressly notified at 
the time, * the rights and interests’ of Chummun, without any expo¬ 
sition of what those rights and interests might be, or any guarantee 
whatever prospectively^ to the purchaser, in regard to what he 
bought at his own discretion, and at his own risk and responsibility. 

The Sudder Court, not finding any precedent to guide them in 
the disposal of the question, and deeming it one of great general 
importance, admitted the special appeal; with a view to its being 
discussed in presence of the parties immediately concerned, and 
disposed of by a full bench. ^ t ' 

The result of this discussion, after a due consideration of the 
question in all the variety of views in which it has been placed be¬ 
fore the Court, is a decided opinion that the appellants are ehtided 
to a refund of their purchase-money. ’ 

Without entering into an elaborate detail of the grounds upon 
which their judgment in the case is based, it seems proper to the 
Court to note, that the principle recognized by them, and which has 
mainly governed that judgment, is, that, to constitute a sale, xome- 
thinff must be given for the consideration paid. The denial of ap¬ 
pellants’ claim by the lower courts, because the rights and interests 
of the supposed possessor of some such in the lan^ alone were 
advertised and sold, is, the Court conceive, based on a miscompre¬ 
hension of what such notices and such sales must be construed to in¬ 
volve. The ‘rights and interests’ are generally—probably always 
—notified as extending through the whole or a specific portion of 
the estate named: in the present instance, the rights and interests oF 
Sheikh Chummun in a two annas’ share of Mouzah Pursotunipore, 
were advertised, sold, and purchased. Eventually—seven years 
afterwards, that is—it was found that this individual had no rights 
and interests in the property, whatever; and when the purchasers 
were dispossessed and applied for their money back again they were 
told, that nothing having been guaranteed to them at the of 
sale, they h^d no claim to w^t they sought to recover. Thd Court 
are of opinion that something teas guaranteed to them, viz. rights 
and interests of some sort, however inconsiderable, vested in the 
man Chummun, in tlie portion defined as a two annas* share of tlm 
estate named. If it were not so, nothing was sold, and nothing 
was purchased; the proceeding is rediiced to a gambling transac- 
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tion-^to 8 lottery,—in which the appellants purchased a ticket, 
which turned up a blank. 

Hie decree passed in favor of one only pf the sisters of Chum- 
muh, is filed with the proceedings; but it is not denied by res¬ 
pondents that the othd^ decisions were to the same purport; and 
the appellants are shewn not only to. have been dispossess^ of their 
purchase, but to have been made responsible for mesne profits 
during the period of their occupancy. 

With reference to these faets and circumstances, and to the sale - 
having been ordered on the petition and representation of respond¬ 
ents themselves, to realize their claims from the * rights and in¬ 
terests’ which they asserted to exist, the Court reverse the decision 
appealed from, and decree the amount sued for, with interest to tlie 
date of payment, in favor of appellants. All costs to be made good 
by respondents. 

The 11th June 1845. . 

HlESENT : 

R. H. RATTRAY, 

Judge. 

C*ASE No. 1»7 OF 1845. 

Regular Appeal from the decision passed by the 2d Principal Sadder 

Ameen of Patnat MohummuH Ibrahim Khan, June bth, 1645. 

AMIR AH KHAN, Appellant, (Plaintiff,) 

versus 

MAZUM AH KHAN, Respondent, (Defendant.) 

Wuheels of Appellant—Hamid Russool and Gholam Sufder, 

fVukeels of Respondent—Ameer AH and Aftabadeen. 

This suit was instituted by appellant on the 9th August 1843, 
to recover from respondent the sum of Company’s rupees 90,011-9-11, 
principal and interest; being the wasilat (or mesne profits,) of 
mouzah Punhur and others, from 1235 to 1238 Fuslee. 

The statement of the plaintiff (appellant,) is, in substance, as 
follows^ 

* Himmut Ali Khan, plaintiff’.s father, fell* sick. At that time 
plaintiff was very young; and, adverting to this, his father made a 
will, by which Mozuffer Ali (Himntut Ali’s brother) was nomina¬ 
ted his (plaintiff’s) guardian and ge^ral manager of the estates, 
With fiill powerer of acting. The wuseeutnamah (will) bore date in 
1236 Htjree(1228 F.,) in the month of Rujub,of which year plain¬ 
tiff’s j^^r died. As widow of the deceased, plaintiff’s mother took 
possesion of the property; but the management of every thing was 
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held and exercised by his guardian, from that time to 1234 F. On 
the 26th of Ramzan, in the FusUe year 1235, Moznfier All died, 
leaving three sons, viz. Mazum Ali, ^defendant,) Mehdee Ali, and 
Wajid Ali, and Musst Mehronissa, his widow, jn the coarse of Uie 
year (1235 F.) Mazum Ali and Mehdee Ali, for themselves and on 
behalf of Wajid Ali (then a minor,) with Musst Mehronissa, 
executed an nmanutnameh in the name of Musst Wajideh, plaintiff’s 
mother, for the sum of Sicca rupees 99,991-15, being the surplus 
proceeds of the estate from the time of Mozuffer All’s taking charge 
to ^e end of 1234 F. The purport of this deed was, that when 
plaintiff shoidd attain his majority, those who had subscribed their 
names to it were bound b^ it to pay to him the sum mentioned. 
At the same time plaintiff’s mother executed a mdkhtarnamek^ 
(or power of attorney,) conferring upon defendant the same pow^s 
as her husband had given to Mozuffer Ali, and settled an 
allowance upon him of a hundred rupees a month; defendant 
in return, giving an ikrarnameh (or agreement,) acknowledg¬ 
ing the trust, and promising to restore:-, the estate with a full 
account of all matters connected with the managemeht* of it, 
and to pay all profits that should accrue daring the period of 
his charge to plaintiff; deducting only the actual expenditure 
incurred and the salary agreed to be paid for, his own services. 
Under this arrangement, defendant managed the estate, disbursing 
and collecting till 1238 F. In 1239 F. plaintiff came of age and 
assumed possession; but defendant has not rendered any account 
of his trust, and has withheld all surplus profits. Taking the re¬ 
turns of 1234 F. as the basis of . the estimate, the yearly nett profits 
may be reckoned at Sicca rupees 10,548-4, as per accounts prepar¬ 
ed by Roop Lai Mutsuddec; and at that rate plaintiff now sues.* 

In answer, defendant does not deny having held the manage¬ 
ment of the estate, as represented; but rejects the imputation of 
any misappropriation of its proceeds. The vouchers, receipts, and 
documents he holds, will show, that what has been done, has been 
performed with all honesty, and for the benefit of those concerned. 

In support of appellant’s statement, the several deeds and instru¬ 
ments mentioned in it, are filed w'ith the proceedings; and, witdi 
these, is the copy of a decree (of June 15th 1835,) in his 
favor against the parties to the umaiiutnameh (for Sicca rupees 
99,991-15), which came ipto operation on appellant’s ni^rity; but 
the terms of which had not been fulfilled % them. Ijie balance 
about 78,000 rupees, proved to be^ due, was, in the end, amicably 
adjusted; and under the final ji||gment of the zillah court in the 
case, every thing between appellant and the members generally of 
Mozuffer Ali’s family, was settled to the end of the Fuslee' year 
1234. 

The present claim is for the proceeds of the four years, 1235 to 1238 
F.; but all the documentary evidence filed, consists of what had before 

F 2 • 
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l^n e^iibited in the case just noted. There is not one paper of 
any kind or description whatever, bearing on tlie question to be 
now determined; and all that appellant would seem to have relied 
upon, is the ord testimony of five individuals, who depose, very 
loosely, to insulated facts and occurrences, which they are unable 
to fix, by dates, or reference to any writings or accounts, that, if 
as stated, must have been forthcoming to corroborate them. 

Witli reference to this, and to the consequent absence of any 
thing that might impugn, or disprove tiie correctness of what has 
been produced by respondent in support of his honest fulfilment of 
his trust, the second principal sudder ameen dismissed'the claim; 
and, on the same grounds, the decision is affirmed, with all costs 
payable by appellant. 

The 13th, June 1846. 

Present : 

R. II. RATTRAY, 

, . Judge. 

CASE No. 210 OP 1845. 

Jlegular Appeal j)’om a decision passed hy the Piimipal Sadder 
Ameen of Bhagulpore, Mohammad Majid Khan, passed July 
J8/A, 1845. 

HIRJ NARAIN SINGH, Appellant (Plaintiff,) 

versus 

RAJAH TEK NURAIN SINGH and PIRTEE NARAIN 
SINGH, Respondents (Defendants.) 

Wuheel of Appellant—Ihtrsun Komar Thakur Baee Bahadur, 
fVukeel qf Respondents—Joseph G, Waller, Hamid Rusool and 
Ewuz Ali. 

This suit was instituted by appellant, on the 9th March 1844, 
corresponding with 1251 Fuslee, to recover from respondents Com- 

J tany's rupees 12,021-9-2, principal and interest, amount of rent, 
rom 1236 to 1238 F., on a 2 annas share of talook Puchguchea. 

The respondent, Pirtee Narain Singh, is the son of the original 
lessee, Deghumber Singh; the other respondent and the appellant 
were the parties to the suit No. 98 of 1844, decided by the Court 
on the 18th September last; an^ the land Is that mentioned under 
the same designation, in the Cot:||’s proceedings of that date. (See 
Decisions of Sudder Dewanny Auawiut for 1845, page 301.) 

The claim was for money, to the amount stated, paid bv the 
lessee to Tek Nurain, in the years specified ; a subsequent decree 
the'Sudder Court; passed in 1836, having cancelled all the 
-presupposed rights of Tek Narain, who bad fhrtber . recovered all 
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sums advanced by him, upon which (advances) these rights had 
previously bean deemed to rest. 

The pnncipal sadder ameen dismissed the suit under the statute 
of limitation. 

In appeal, the decree of 18S6 has been claimed to constitute the 
ground of action ; but under the circumstances exhibited in that 
case, and in No. 98, such claim is clearly inadmissible and* the 
statute of limitation must bp allowed to operate. 

The decision of the lower court is affirmed, with all costs pay-^ 
able by appellant; 

The 13th June 1846. 

Present : ' . 

A. DICK, 

* Judge. 

CASE No. 245 of 1643. 

Regular Appeal from the decision of the Principal Sudder Ameen of 

DaccOf Mr, James Reily, 

MOOST. OOJHUL MUNEE, RADHA GOVIND shah and 
OTHERS, Appellants, (Plaintiffs,) 

versus 

BUNSEE LOCHUN MITR, MOOST. RUGOO MUNEE 
CHOWDRAIN AND OTHERS, Respondents, (Defen¬ 
dants.) ^ 

Pleadefrs»-‘Tarik Chundur and Pursun Koomar for Appellants, 
and Neel Munee Baneijee and Mr, Waller for Respondents, 

Suit laid at Company's rupees 10,062, 3 annas 0 pie^principal 
and interest, of debt on bond. ^ * 

The claim is founded on a bond, which sets forth that the 
money was borrowed to pay Ujp arrears of revenue of a certain 
estate belonging to the respondents. The bond is admitted by 
some, and denied by others of the respondents; but all assert that 
the lenders of the money obtained the estate in farm at the time of 
the loan, in the name of their dependants, and on security of one 
of their near relatives; and in the kubooleut, or counterpart of 
the lease, was a condition the farmers were to pay the rent 
of the farm payable ta the proprietors, borrowers of the loan, to 
the lenders, in liquidation of the l^nd debt; and; that the appel¬ 
lants, the lenders^ and in reality the farmers, had paid themselves. 
The lenders denied that &ey were the real farmers, tiiough th^ 
admitted the profit^, or rents, of the ^ as^ned to > 
tl\cm> wMcbhoweyer were never paid to tmu . . 



( 222 ) 


The principal sadder ameen was of opinion, that the lenders 
were the formers under fictitious names of their dependants; and, 
' as they admitted, and it was proved, that the rents had been as> 
signed over to them in payment of the debt, they had no claim on 
the borrowers, the defendants; but they might sue the farmers in 
case they had not been paid according to the assignment. He 
therefore dismissed the suit 

Judgment. ^ 

. The appearance of the* case induces a strong belief that the 
lenders were, in fact, the formers of the estate of the borrowers, 
and had inserted the clause in die counterpart of the lease, (ku- 
booleut,) which assigned the rents to themselves. Their pleader, 
Tarik Ghunder, has however declared their readiness to deny, on 
solemn afiirmation, any and all concern in the farm and payment 
of the rents assigned. 

In the clause assigning over the rents to the lenders, it is pro¬ 
vided that receipts shall be taken from them on payment of each 
instalment by the farmers and given to the proprietors. None of 
these aio forthcoming. 

It is clear therefore, that both parties are equally to blame; 
the lenders for remaining quiet without receiving payment of the 
rents; and the borrowers for not having required the proper re¬ 
ceipts of the payments from the fanners. 

Ordered, that the case be remanded, and the principal sudder 
ameen be directed to order the plaintiffs to include the farmers 
and their surety in the suit*as defendants. He will then call upon 
them to file receipts and proofs of the payment of the rents, during 
the period they held in farm the estate of the borrowers, to the 
assignees, as agreed, or to thh lessors. If to neither, then decree 
against them; otherwise, against either the assignees, or lessors, as 
may seem just and equitable. 

^ The 13th June 1846. 

Pkesent : 

C. TUCKER and 

J. F. M. REID, 

Judges, 

and 

R. BARLOW, • 

Temforaby Judge. 

4 

Petition No. 1018 of 1844. 

In tlm matter of the petition of Kisheu Lai Kutturyar Gyawal, 
filed in this Court, on the 2d December 1844, praying for the 
amission of a special aipifhal from the decision of Wm. St. Quintin, 
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additional judge of Behar, under date the 3rd Si^tember 1844, 
confirming that of Moolvee Mahomed Ibrahim, moonsiff of Gya, 
under date 27th February 1844, in the case of petitioner, plainufiT, 
versus Byjoo'Koormee, defendant; • 

The petitioner sued, as adopted son of Ghumput Euttuiyar, to 
recover 54 rupees 15 annas 6 pie, due on a bond from Byjoo 
Koormee. The defendant did not appear; but Dorshun Fuharee 
and others, denying the rjght of the plaintiff to sue as heir of 
Ghumput, put m several claims. The moonsiff and the judge 
threw out the plaint and refused to hear the plaintiff, until he had 
regularly proved himself to be the adopted son of Ghumput. The 
Court direct that the case be sent back to the judge^ with directions 
to instruct the moonsiff summarily to decide tetween the plaintiff 
and Durshun Puharee and others ; and allow the successful party 
to proceed according to law. The value of the stamp, on which 
the petitions of appeal and special appeal are written, will be 
returned. 

The 13th June 1846. ^ * 

Present: 

C. TUCKER and 

3. F. M. REID, 

Judges, 
and ^ 

R. BARLOW, 

Temforaby Judge. 

Petition No. 1068 op 1844. 

In the matter of the petition of Gunga Pershad Ghose, filed in 
this Court on the 27th December 1844, prying for the admission 
of a special appeal from the decision of F. W. Bussell, Esq., judge 
of sillah Hoognlj, under date the 25th September 1844, affirming 
that of Rae Radha Govind Shome, principal sudder ameen of said 
zillah,*under date 17th December 1842, in the case of Gunga Per- 
shad Ghose,plaintiff, versus Ram Fotdar and others, defendants. 

It is hereby certified^' that the said application is granted on the 
following grounds. 

This was a suit instituted under the provisions of Clause 8, Section 
15, Regulation VII. 1799, fer damages against the ryots, for op¬ 
posing the plaintiff, and preventing him measuring his estate. 

The plaintiff included under the head of damages the excess of 
rent that he would have been entitled to, had the measurement and 
consequent assessment been effected. ' 
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The prineipol sudder ameen threw out this part of the case, on 
the grounds that no demand of excess of rent could lie befora the 
lands had been assessed, and dne notice issued under Section 9, 
Regulation V. 1812, and consequently the plaintiff could not claim 
as damages, that which had no legal existence. His decision was 
affirmed by the judge. 

The Court observe that the amount was claimed as damages and 
not as rent, and that to reject the clivim without enquiry is to 
encourage the rvots in their resistance to the plaintiff in the exer¬ 
cise of 3ie prhueges vested in him by law, and that no notice can 
be issued under Section 9, Regulation V. 1812, until the amount 
rent has been ascertained, and that the present action was brought 
precisely because thd defendants would not allow the plaintiff to 
pursue the only course by which the amount rent could be ascer¬ 
tained, (for he, the plaintiff, was a,purchaser at public sale and had 
no accounts whatever to refer to.) Under these circumstances, the 
Court admit the special appeal, and direct that the proceedings be 
remanded to the principal sudder ameen, who will depute an ameen 
to ascertaid the rents or the estate, and award to the plaintiff such 
amount of damages as may appear right and proper. 

•The 13th June 1846. 

Peesent : 

C. TUCKER and 

J. F.‘m. REID, 

< . 

Judges, 

and 

R. BARLOW, 

Temporaet Judge. 

Petition No. 1081 op 1844. 

In the matter of the petition of Tarapersaud Paul, filed in this 
Court on the 31st December 1844, praying for the admission of a 
special appeal from the. decision of tne judge of Midnapore, under 
date the 24th September 1844, affirming. that of the principal 
sudder ameen, under date 18th April 1844, in the case of Tara- 
persaud Bhooeea, plaintiff, versus petitioner and others, defendants. 

It is hereby cemfiied, tW the said applicafion is granted on the 
foUowin^^ grounds. 

Plaintiff sued Sooroop Narain Soor, Lukheenarmn Soor, and 
others^, and also Gooroopersaud Jana, who held a decree against, 
them, on the 1st April 1843, for possession of certain lands at a 
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jumma of 247 ra^s« 7 annas, mortgaged on the 12tfa Cliyte 1844, 
to plaintiff by Buiram Soor, Anund Soor, and Benode Ltd Soor, for 
65Q rupees, after having applied for and procured an order for 
foreclosure under provisions of Regulation XVII. of 1806. Plain¬ 
tiff was about to sue regularly for possession, when Gooroopersaud 
Jana, decreedar, attached the lands now under litigation, m satis¬ 
faction of his decree^ Plaintiff protested, the lands were released 
by the principal sudder apieen on production of his mortgage bond 
and evidence. Gooroopersaud appealed to the judges who ordered 
the sale to. be made with reservation of the mortgagee’s rights 
under Circular Order 4th September 1840. The ^e took place, 
and the petitioner was, in cons^uence, on the 27th June 1843, in¬ 
cluded amongst the defendants, he having purchased the mort¬ 
gaged lands at the sale; date not given. 

Sooroop Nurain, and the other mortgagers, in answer, admitted 
the mortgage and the foreclosure. 

Gooroopersaud, the decreedar, in answer, urged, he ought not to 
have been sued, and was not responsible to the plaintiff 

Tarapersaud Paul, the petitioner, in answer, stated, th6 plaintiff 
and the mortgagers were in collusion, and that he was entitled to 
the land, having purchased them at sale in execution of decree 
against the alleged mortgagers. ^ 

The principal sudder ameen decreed for the plaintiff. The ques¬ 
tion to be tried he declared to be the genuineness of the mortgage- 
bond. The mortgagers admitted the bond ; and copies of the de¬ 
positions of the witnesses produced ih support of plaintiff’s protest, 
above referred, as well as other documents, proved plaintiff’s filaim. 
Defendant, Tarapersaud Paul, having produced no satisfactory do¬ 
cument, in proof of his allegation, that the parties were in collusion, 
his pica was rejected; and as the rights of tlie mortgagers were ex¬ 
tinct before the sale, the sale-purchaser, Tarapersaud, petitioner, he 
declared, had no claim whatever. He was however not charged 
with costs, which were made payable by the other defendants. 

The judge upheld the above decree, as the mortgagers had no 
right in the land, and consequently the sale-purchaser had none. 

An application was made, on the 31st December 1844, for ad¬ 
mission of special appeal against this last order. 

By the Court. 

It docs not appear on the record that the petitioner was called on 
to prove the pleas he urged in answer, as prescribed by Section 10, 
Regulation XXVX 1^14. The Court therefore direct that the ap¬ 
plication for special appeal be admitted. The case must be brougnt 
on the court’s file, and returned to the principal sudder ameen, with 
instructions to require from the petitioner anv proof, documentary 
or oral, he may have to produce in support of ms allegation that the 
plaintiff and the mortgagers are in collusion. 
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The 17th June 1846. 

Present: 

0. TUCKER and 
J. F. M. REID, 

Judges, 

•and 

W. JACKSON,' 

Oppg. Tempt. Judge., 


CASE No. 103 OP 1839. 


Mb. J. P. wise, (Plaintipp,) Appellant, 

versus 


RAJ KISHEN CHUCKERBUTTY, (Dependant,) 

Respondent. 

f. • 

The plaintiff instituted a suit in the zillah court of Tipperah, on 
the 8th February 1837, or 28th Magh 1243 B. S., to recover 
from the defendant, as heir of Buwani Chum Chuckerbutty, the 
sum of Sicca rupees 5,650, or Company*s rupees 6 , 026*10 anas, 
being the principal and interest of an instalment bond executed by 
Buwani Churn, on the 2d Kartic 1231, in the name of Shewa 


Ram, a servant of Kalee DosaRai, for the sum of Sicca rupees 2825, 
due to the latter on an adjustment of accounts, payable by instal- 
, ments as per margin,* which bond had, 

iS’^ *500 demise of Kalee Dass Rai in 

” Magh 1232,’ 500 1 233, been sold to the plaintiff by his 

„ Sawun 1233, „ 525 widow Birj-ishorce, on the 19th Bysack 


Sa. Bs. 2825 


1242. 

The defendant denied that ho was heir 


of Buwani Chum, and pleaded the rule of limitation,—more than 
12 years having elapsed between the date of the bond and insti¬ 
tution of the suit, and the Court’s Circular Order of the 29th July 
1809, which prohibits the institution of suits under fictitious names, 
—as bars to the present action. 

Moul^^ Abool Khyr Mohummud Ali, the principal sudder 
ameen of zillah Tipperah, dismissed the plaintiff’s claim on the fol¬ 
lowing grounds: 1st, that it was barred by the rule of limitation, 
because more than 12 years had* lapsed between the date of the 
bond and the date of the institution of the suit, there being no proof 
of payment of any portion of the debt witliin that period; 2d, because 
the bond was in fiivor of Shewa Ram, for whose debt it purported 
to have been executed; and 3d, because it was not provea that 
defendant was heir of Buwani Chum, and responsible for bis debts. 
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The plaintiff appealing tQ this Cotift, tlin case was tdken up by 
Mr. A. Dick, who, on the 19tb May 1842, proposed to nonsuit tbe 
plaintiff acco^ing to the precedent of the qsise of * Unidatrun-nissa 
and others, appidlants, vrrszu Sheikh* Umud-ud>deenV decided by 
Messrs. Walpole and Braddon, on the 22d July 1833, (see page 314, 
vol. V. of Select Reports,) and the Circular Order of the 29th 
July 180^; for he held, that^ as a man could not sue in the name of 
another, he could not spe on a bond executed in the name of 
another. 

The case having been taken up by Mr. Barlow, he, on the 2d 
April 1846, recorded his opinion in &yor of the plaintiff’s claim, on 
the following pounds; 

“ In my opinion neither the Circular Order, nor the ’precedent 
cited, apply to this case; for they relate to a fictitious person (shuks- 
i-furzi) that is a person who, beinj^ the real owner, aoes not sue in 
his own name, but in the name of a fictitious pei;son. That cer¬ 
tainly would not be allowed. In tins case the plaintiff, calling him¬ 
self the purchaser of the rights of the real owner, sues in his own 
name, stating the bond to be in Shewa Ram’s name. I therefore 
liold the claim to be cognizable by the Court 

** I do not think the rule of limitation applies; for the period 
of 12 years should be reckoned from the date on which the debt 
became due: not from that in which the bond* was written. The 
bond was written on 2d Kartick 1231, and the time allowed for ibe 
payment of the ffrst instalment, i. e. 1300 rupees, must be reckoned 
from the end of tlie month of Magh 1231: the plaint was filed on 
28th Magh 1243, which is two days within 12 years. The rule of 
limitation therefore does not apply. 

** Tlie bond and evidence of the witnesses fully prove the lend¬ 
ing the money and execution of the bond. The dmendimt merely 
denies. 

“The roobucarrees of the magistrate and collector, dated 2d 
August 1825 and 18th January 1833, prove that defendant acknow¬ 
ledged in the fouzdaree court that he was heir of Buwani Chura, 
and received out of the collector’s office some surplus money, while 
the plaintiff’s witnesses prove the fact. The eviaence, therefor^ of 
the defendant’s witnesses, in support of his denial of heirship and 
possession of the property left by Buwanji Chum, is not sufficient to 
rebut the evidence produced by the plaintiff.” 

He therefore ordered lhat the papers should be laid before a third 
Jud^, in order that the appeal ^nd claim should be decreed, and 
the decision of the principal sudder ameen'reversed wfth costs. 

The case next came Wore Mr. Reid, who concurred with Mr. 
Barlow, that the cognizance of the suit was not barred by the Cir¬ 
cular Order and precedent above cited,, and that the rule of limi¬ 
tation did not apply, as the suit had been brought within 12 years 

G 2 
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fi*om the date on which the first instalment of the bond became due. 
Observing, however, that the plaintiff had adduced no proof of the 
transfer of the instalment bond from Musst Biij-ishoree to himselfj 
he directed that the case should be brought before a full court. 

By the Court. 

The plaintiff claims under a bond executed in favor of Sheo Ram. 
Evidence is adduced to prove that the real lender of the money was 
Kaloe Doss, since deceased, and that Sheo Ram was his servant; 
and a person calling himself Ramkunhye has filed a petition in this 
Court, stating that he is heir of Sheo Ram, and acknowledgii^ that 
^e has no claim under the bond, the real lender being Kalee Doss. 

It therefore beconies incumbent on plaintiff to prove the sale or 
transfer of the bond to him by the widow of Kalee Doss, but no 
proof of this description is to be Jbnnd. The plaintiff pleads that 
this point was not questioned by the defendant, and that it was 
therefore unnecessary to offer proof to it. It ^pears, however, 
that the defendant generally denied the claim of plaintiff, and it 
was therefore incumbent on plaintiff to adduce proof of his claim, 
which rests entirely on the transfer. The Court are of opinion that 
the neglect of the plaintiff to prove his own title to benefit by the 
bond under which he sues, is fatal to his claim;—the Court further 
observe that the suit was not instituted for above 12 years after 
the execution of the bond; and in the absence of the heirs of the 
deceased Kalee Doss, in whose favor the bond is proved to have 
been executed, it was espcciafiy necessary that the plaintiff’s title to 
benefit by the bond should be made clear: in this most important 
point he has entirely failed. Under these circumstances the Court 
dismiss tlie claim of plaintiff, confirming the decision of the princi¬ 
pal sudder amecn;—the costs of both courts against the plaintiff 
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Thb 17Tn June 1846. 

Pbesent : 

A. DICK, 

JUDOE. 

CASE No. 54 OF 1844. 

Regular Appeal from tJie decisdon of Moolvee Abdool Alett Principal 
Sudder Ameen of zillah Rajshahee* 

SHUREEUT OOLA CIIOUDHEE and KUREEM BUKHSH, 
Appellants, (Defendants,) 

versus 

GUNGA PERSHad SOOKUL, CHIMUN LALL, and others. 
Respondents, (Plaintiffs.) 

Pleaders—Ram Pran andBunsee Budunfor Appellants, and Pursm 
Koomar and Mr, Waller for Respondents, * • 

Suit laid at Company’s rupees 24,054, 14 annas, 0 pie, for posses¬ 
sion on a zumcendaree Dcehee Chatnee, with usufruct. 

The estate in question was mortgaged to ths respondents by the 
appellants. When the period for redemption had elapsed, the 
mortgagees caused the notice under Regulation XVll. 1806, to 
be issued on the mortgagors. The year for redemption having 
elapsed, the mortgage became foreclosed. Within two years from 
that date, the present suit was instituted. The loan on the mort¬ 
gage was made by three persons in different shares; and after the 
mortgage was foreclosed, one of them named Gunga Munee sold 
her share to one of the plaintiffs, Doorgapershad. 

The defendants pleaded principally that the claim was founded 
in fraud; that the mortgage in question had been cancelled by the 
defendants having given another mortgage to plaintiffs, who kept 
the deeds until the new deeds could be registered; that the new 
deeds were deposited in trust with Chimun Lai, plaintiff^ who was 
not a party to it, on account of his highly trustworthy character, 
and his being a respectable banker; and prayed that his deposition 
be taken on oath, by which they were willing to abide. The defen¬ 
dants had nothing to produce to establish their defence, except the 
evidence of a number of witnesses and some notes from the mort¬ 
gagees, stating their readiness to renew the mortgage. Disbeliev¬ 
ing these, the principal'sudder ameen decreed the suit. 

in appeal, the appellants’ pleaders urged, in addition to the de¬ 
fence in the zillah, that the case ought to have been nonsuited; 
1st, because Gunga Munee could not sell what she had not in pos¬ 
session ; and 2nd, because in the mortgage deed was included an 
indigo factory, the value of which ought to have been added to the 
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amount of the jsnit. The widows too of the appellants petitioned to 
appear as objectors to the claim of respondent 

Judgment. 

The appellants have been unable to produce any documentary 
proof to establish their plea of the renewal of the mortgage. The 
respondents did not sue for two years after the allege renewal. 
If it had occurred, and the respondents had delayed having the 
deeds registered, why did. the appellants remain quiet so long ? 
Their conduct from first to last is altogether unaccountable and 
unworthy of belief. The property they say was worth double the 
mortgage money, and they could have got it from another party; 
but were induced by respondents to let the mortgage continue. 
Ihe mortgagees then cause to be issued the notice tor redemption, 
evincing meir determination to foreclose; still the mortgagors re¬ 
main inactive. It is foreclosed •and a renewal of it made, and it 
annulled; yet the old and new deeds are left in the hands of the 
mortgagees till the latter are registered. The latter are not regis¬ 
tered ; ijtiJl the mortgagors continue silent and inactive for two 
years, until the mortgagees sue for possession. Such a plea can¬ 
not be admitted for a moment. The other two pleas are also invalid. 
The sale of (junga Munee was perfectly legal, both parties being 
Hindoos; and 'Other plea was not urged in the answer, and 
therefore is inadmissible. 

Appeal dismissed with full costs. The petition of the appellants’ 
wives to appear as objectors injected. They should have appeared 
in the zillafa. 

The ISth June 1846. 

Present: 

R. H. RATTRAY, 

Judge. 

CASE No. 370 OF 1845. 

Regular Appeal from a decree passed by tlte Principal Suddef Ameen 
of Bhagulporef Mohummud Majid KhaUt August ZOtk, 1845. 

GOUR BUKHSH SINGH, alias SUDDEN LAL» Appel¬ 
lant, (Dependant,), 

ver^s 

SHAH SUKHAWUT HOSEIN and FUZEELUT HOSEIN, 
Respondents, (Plaintiffs.) 

Wuheel of Appellant — Aftabodeen,^ 

Wukeel of Bespondents^Ameer AU, 

This suit was instituted by respondents on the 4th of October, 
184^ corresponding with the 20th of Asin 1252 Fuslee, to recover 
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from appellant the sum of Company’s rupees 5>283*5*4> principal 
and interest, the amount of two bonds. 

The bonds were proved to have been executed, and their amounb 
to have been acknowledged to be du^ by appdUant, by the testimony 
of several witnesses; but olnection ^as urged to the of res¬ 
pondents, on the gromid of the case not being c(^nizable under 
the statute of limitation: inasmuch as the first of me two bonds 
bore date the 10th Phagun 1239 F., thirteen years b^ore the 
action was brought; and the second, being claimed conjointly with 
it tecame vitiated by the connexion and required an indepmident 
suit to enforce it. 

The principal sudder ameen overruled the objection noted, with 
reference to the debt exhibited on the first wnd having been 
acknowledged, with promise of payment, in the second; and upon 
the evidence which established respondents’ right to all they sought 
to obtain, passed a decree in their (respondents’) favor. 

In appeal the same line of defence was taken; but beyond the 
argument contained in his answer and petition of appeal, nothing 
has been advanced or exhibited by appellant, in the way’of evi¬ 
dence, in eiUier court; and adverting to Section 14, Reg. lU. 
1793, which is directly in point and confirms the correctness of the 
view taken by the principal sadder ameen of the question raised, 
the decree of that officer must necessarily be affirmed. It is affirm¬ 
ed accordingly, on the grounds on which it was passed, with all 
costs payable by appellant. 


The 20th June 1846. 

Pbesent : 

J. F. M. REID, 

Judge. 

Petition No. 142 op 1845. 


In the matter of the petition of Moost. Nurainee Dossee, filed in 
this Court on the 26th March 1845, through Kishen Kishwur 
Ghose, pleader, praying for the admission of a - special appeal from 
the decision of Syud Abas Ali, principal sudder ameen of Sylhe^ 
under date the 24th December 1844, confirming that of Goluknath 
Rae, acting moonsiff of Ajmereegunge, under date 22d April 1844, 
in the case of Nurainee Dossee, plaintiff, versus Biij Kishwur Deb 
and others, defendants. 
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Tlie case was remanded for retrial on the following grounds, 

The plaintiff sued, as widow of the late Surbanund Deb, to set 
aside the auction sale, in execution of .a decree of ^d of a 3 anna 
10 gnnda share of a talook in pergunnah Buneachung, called 
Joamgura Mulook Ghand, re^Mtered in the collector's books, as 
No. 10, brought to sale by Big Kishore Deb and Raj Kishore Deb, 
decree-holders against Moost Rebutee, Moost Sidhisree, and 
Moost Muhishree, widows respectively* of Mulook Ohand, Deb 
Chand, and Kirtee Ghand, and purchased by them (the decree- 
holders.) She states that her husband and his brothers, Lall 
Chund Deb, and Suntose Deb, were proprietors of the whole 
talook, 4^ annas, under a decree of the register, dated 10th 
December 1814, and IH annas, under a ladavee, executed in their 
favor, by Mulook Ghand and others. Lai Chand Deb Had institut¬ 
ed a suit against the same defendant to sot aside the sale of his 
^d share; his suit was dismissed by the then moonsiff, who did not 
consider thela^xvee proved. The judge, in appeal from that deci¬ 
sion, rejected Lai Ghand’s claim, on grounds quite irrespective of 
that do&ument. The acting moonsiff dismissed the present case 
on the sole ground of the former rejection of the said ladavee^ and 
the principm sudder ameen confirmed his decision. As the plaintiff 
was not a pairtv to the suit brought by Lai Chand Deb, she is not 
bound by the decision thereof, nor barred from her right to prove 
her title to the property claimed. The special appeal is therefore 
admitted, and it is ordered that the decisions of the acting moonsiff 
and principal sudder ameen be quashed, and that the case be re¬ 
place on the mbonsifTs file to be tried on its merits. The value 
of the stampt papers, on which the petition of appeal and applica¬ 
tion for special appe^ are written, will be returned as usual. 
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The 22p June 1846. 

Present ; 

R. H. RATTRAY and 

G. TUCKER, 

JUDCES, 

and 

R, BARLOW, 

Temporary Judge. 

CASE No. 55 OP 1845. . 

Regular Appeal from a decision parsed by the Prindpc^ Shidder 
Ameen of Behar, ffeddyut AU KhaUt December 23rd, 1844. 

MUSST, MOTEE SOONDREE DASEE, (widow op RAEE 
RUSEEK LAL MITR,^ Appellant, (Plaintiff,) 

versus ■ * * 

MEER KUBEER HOSEIN and MEER MOHUMMUD HO- 
SEIN, Respondents, (Dependants.) 

Wuheeh of Appellant —*/. G, WaUer^ and Rdee Breenath Sein, 

Wukeels of Respondents—Hamid Russool, Aman Ali Khan, Af- 
tabodeen,, and Buhadur Ali, 

This suit was instituted by appellant* on the 8th September, 1843, 
to recover from respondents the sum of Company’s rupees 
18,!f86>5-10, being a balance of rent due for the Fusiee year 1249, 
on talook Malee>dalee, situated in purgunnah Kutumber, and other 
lands. 

The plaint is, in substance, as follows.—^The defendant (respon¬ 
dent) Meer Kubeer Hosein, took certain lands in farm from the 
plaintiff (appellant) from 1249 to 1255 Fusiee, at an annual rent 
of Sicca rupees 55,001; and the usual pdtalt and kubooleeut, made 
out in the name of Meer Mohummcd Ilosein, his son, were inter¬ 
changed, and possession given. The rent in Company’s rupees, 
was 58,667-15-9; of which for 1249 Fusiee they paid 41,894-3-2; 
leaving a balance due of 16,773-13-3. In Asin 1250 Fusiee, de¬ 
fendants relinquished their lease, agreeing to pay this balance on 
an adjustment of accounts; and, further, undertook the future col¬ 
lections of the estate for plaintiff. , They remained in charge during 
the whole of 1250; and embezzlm the rents to* a large amount 
Notwithstanding the repeated calls made to them for payment of 
the balance of 1249, they have persisted in withholding it; and 
therefore it is now sued for, to be paid with interest. 

The answer is, that the claim preferred, is utterly false; that, be¬ 
fore the suit was instituted, an adjustment of accounts had taken 
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place, by which a balance in favor of defendants was shown, to the 
extent of 17,000 rupees; that defendants then tendered their resig* 
nation by a petition, stating the above sum to be due to them, and 
that the real rent was oi^ 45,000 rupees,—55,000 having been 
entered merely to mislead Birj Opadya, a Muhmun, who had pro¬ 
posed to take the farm, at 45,000, of the muhafs in Behar, exclu¬ 
sive of those in Patna, of which, in conse<][uence of obstacles on the 
part of plaintiff herself, defendants cou|d not obtain possession. 
After perusing this petition, the lady (plaintiff) wrote on the back 
o^it, on the 1st Asin 1250 Fuslee, as follows: * It is ordered, 
that a receipt in full for the rent of 1249 F. be recorded oh the back 
of the kubooleeuty which will then be returned to the farmers, that 
a fresh ^ttah be granted at 45,000 rupees, and a kubooheut cor¬ 
responding with it taken froni them (the farmers) from 1250 F., 
ana that me 17,000 rupees due to them be carried to their credit in 
the rent account of 1250-1252 F.* This was done accordingly, and 
the kubool^t was returned to defendants under the seal and sig¬ 
nature of the ladv herself. In proof of what is stated, defendants 
have a Co^y of the petition of resignation, with the order recorded 
on the back, both in the hand-writing of Hur Chunder Sen, moon- 
shee of the lady’s surishieh, besides the original kubooleeut returned; 
and, in farther evi^dence, there is the petition of Tyub-ul TobeOd, 
themooA/itor of the lady, dated March 21st 1843, presented in the 
collector’s office. Such being the case, what becomes of the claim 
for a balance of rent for 1249 F? What plaintiff states in regard 
to defendants making the collections for her after their (defendants’) 
vernation, is altogether false; and urged only to defraud thepi of 
the 17,000 rupees, few which credit was to be given under the new 
lease extending to 1253 Fuslee. 

Plaintiff, in ner reply, denies the whole of the statement asserting 
the existence of a balance in tavor of defendants of 17,000 rupees 
for 1249 Fuslee, on an adjustment of accounts before this suit was 
instituted f as well as the pretended understanding on which the 
lease waa given. Had any adjustment taken place, defendants 
would have received a r^ular receipt, signed bv her (plaintiff) in 
full of all demands for the year; and if they had this, they would 
have said so in ^eir . answer. Moreover, if the adjustment took 
place, whv did Meer Kubeer Hos^ solicit the interference, as it wiU 
ne proved he did, of numerous respectable persmis, to procure the 
adjustment of those very aocpnnts; and if *any balance had really 
bew due to defendants, would they not have required some sort m 
ackimwledgment in the way security? The is, defendants 
never presented any petition of resignation; how then could plain¬ 
tiff have written the order said to have be^ written upon it? 
The true version of the matter, is this; On defendants relin- 
<^isfaing the lease in Asip 1250, phunttfT objected that tiie adjust- 
and payment of the balance of 1249, had not been made; 
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upon which Kubeor Hosein (on the 1st Asin 1250) wrote a letter, 
with his own hand, to Mirtunjyo Bose, plaintiff’s father, the pur¬ 
port of which was, that he would adjust and pay what was duo as 
soon as the accounts should be delivered in by the former: upon, 
this, the huboohut w'as returned, with a memorandum* upon it, to 
the effect, only, that the relinquishment was agree<ito: in the same 
way the jpottah was returned by defendants, with an endorsement 
of their resignation and relinquishment of the profits for the years 
of the lease still unexpired. But, further, Meer Kubeor llosein, 
for her satisfaction, gave plaintiff an ikrar (acknowledgment) on 
stampt paper, dated 8th Asin 1250 F., (27th September 1842,) 
setting forth that he had resigned the farm with the consent of his 
son Mohummud Hosein, and engaging to pay what should appear 
to be due after an examination of the farm accounts. Plaintiff 
has denied that defendants ever presented a petition tendering their 
resignation: how then could Hurchunder Seii give them a co^ 
of it ? This Hurchunder Son has been discharged from plainti^s 
service; and if, in revenge, ho has written any thing prejudicial 
to her, it does not follow that it is true;'and again, if adfendants 
got a now lease at 45,000 rupees, where is their pottak for it,? 
and how came Mohummud Hosein, under a mokhtnniameh (power 
of attorney) from plaintiff^ dated 7th October J.842, to assume the 
management of the estate, for his embcsszleraent in the exercise 
of which she dismissed him? and why, on that occasion, did ho 
make over all the mofmsil papers to her agent Parbuttee Chum 
Chukurwurtec ? Moreover, if the alleged order of the 1st Asin 
1250, on defendants’ pretended petition resigning their lease, were 
really true, and had been carried out, how came Mohummud 
Hosein,' in Poos and Maph of the same year, to send all the 
tnqfussil settlements for plaintiff’s sanction; which were returned 
to him, with orders, upon each respectively, written by Ilur Chnn- 
der Sen and signed by Motee Soondree (appellant) ? In proof 
that all this was as represented, the accounts bearing Mohummud 
Hosoin’s signature and a copy of the mookhtarnanieh are forth¬ 
coming. It is presumablo from this, that ihe asserted deed of 
resignation is a forgery. On the 23rd June 1843, Mohummud 
Hossein, in a petition presented to the magistrate, admits being 
Motee Soondree’s agent, having resigned the farm ; which is in 
direct opposition to wjiat his father (Kubeer Hosein) states, in 
respect to the order of the 1st Asin 1250, on his alleged petition of 
resignation. In regard to the petition said to have been presented 
to the collector by plaintiff’s agent Tyub-ul-Toheed, and which, 
defendants think, supports their case, the facts are as follows. 
Plaintiff had such confidence in defendants, that, at the request of 
Mohummud Kubeer, she lent him the cancelled pottahy which ho 
required to file in a suit before the collector, and which ho did file 
through this person Tyub-ul-Toheed; but though returned to him 
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W the latter, he never restored it to plaintiff. This man, Tyub-ul- 
Toheed, was appointed to his situation by defendants ; and if at 
their instigation he filed what was inimical to plaintiff’s interests 
to serve theirs, where is 'the wonder ? but a petition presented 
without her knowledge or sanction, will not be allowed to preju¬ 
dice her rights. Had there been any truth in the story told by 
defendants about the real rent being only 45,000 rupees, while 
the pottah and kuhooleut exhibited it at 55,000; is it to be supposed 
that they would have remained satisfied without some written 
document from plaintiff shewing the true nature of thejr engage¬ 
ment ? What they say to plaintiff’s assertion of having tlieir kuboo- 
leui in her possession, will avail them nothing : it may apply to 
the original or a copy : the expression W'as used solely to establish 
what the rent really was. There is no occasion for any distinct 
notice of defendants’ denial of h^vdng undertaken the management 
of the estate as agent, or of their averment of this suit having been 
brought merely to evade payment of the surplus 17,000 rupees duo 
to them. What has been set forth above is quite sufficient to dis- 

I irove Bolh. Defendants rely upon certain accounts, orders, and 
etters (as detailed,) to prove the payment of the rent of 1249 If. 
But this is folly^ on their part; they will avail them nothing: 
credit has been givpn them for every payment. 

In their rejoinder, defendants observe that the suit is founded 
on the kuhooleut; that plaintiff, feeling the truth of what they had 
stated in regard to their resignation, clearly admits, in her reply, the 
having returned the kuhooleut to them, with a record endorsed 
upon it of the payment in full of the rent for 1249 : she denies the 
delivery of the petition of resignation in direct opposition of what 
she herself says in her plaint: in which, too, she states, that she 
has in her possession the kuhooleut on wliich the action rests. In 
consequence of the truth which pervades defendant’s answer, she, 
in her reply, falsifies all she set out with, and takes a new ground 
evidently untenable, if only from its omission in the plaint, in 
which there is no mention of it It is clear from that reply, that 
the object of plaintiff is to get rid of the excess due to defendants of 
17,000 rupees, as shown in their answer, and the renewal of the 
lease at 45,000 rupees with its profits. At first—in her plaint that 
is—^plaintiff' avowedly admits the resignation of the farm : in her 
reply, she denies it But, as the deed of I’esignation was written 
by Hurchunder, plaintiff’s servant, who retained his situation till 
after defendant’s answer was filed (as proved by papers written 
with his own hand,) therefore, in her reply, she states his having been 
recently dismissed: thus, by implication, admitting that the copy 
of the deed was, in truth, written by him. There remains then no 
doubt, under plaintiff'’s own showing in her plaint and reply that 
defendants did give in a deed of resignation, on which the order 
recorded, as well as the copy of the deed itsellj was in the hand- 
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writing of Iliii’chundor. The mention of the rooka (letter) and 
ikrarnumeh (deed of acknowledgment) in plaintilTs reply, is alto¬ 
gether opposed to what is stated in the plaint, as well as to papers 
hied in the criminal court; and they are forgeries. Had they been 
true, they would have been mentioned both in the plaint and in 
the petition presented in the foujdaree case regarding possession. 
Finally, these documents—this rooka and contradict 

each other. The rooka is;,made to bear date the 1st Asin 1230, 
while the acknowledgment on the back of the kuhooUvty for the 
rent of 1249 in full, is dated the same: each virtually lysifying 
the otlier. 

The principal sudder ameen dismissed the claim: but the Court 
are unanimously of opinion that such decision rs faulty and cannot 
be upheld. The respondents admitted that the kubooUut executed 
by them was for Sicca rupees 55,001 (Company’s rupees 58,667-15-9,) 
whilst they adduced no evidence whatever, documentary or 
oral, to establish the fact urged in their answer, that the real 
jumma (rent) was 45,000 rupees only. The assertion by respond¬ 
ents, that appellant, on returning their kuboohut, had acknowledged 
on the back of it the receipt in full of the rents for 1249 F. is 
denied by the latter. The Court do find an acknowledgment to 
that effect on the reverse side of the kuhooleut, but under extremely 
suspicious circumstances; and being denied by appellant^ it was 
incumbent on respondents to prove the same to have been recorded 
with her sanction. It was obviously a matter of no difficulty for 
them to insert what they please^, iil the manner shewn, on the 
returned kuhnoUut; and the failure to prove the genuineness of this 
endorsement, might of itself be deemed conclusive as to appellant’s 
claim, inasmuch as they plead payment only of the jumma they 
alleged to have been agreed upon, rupees 45,000, that is; whUst the 
real Jumma was 55,001. The assertions of respondents, that they 
hold a copy of the written resignation tendered by them to appel¬ 
lant, in which all these circumstances are recorded, transcribed by 
one Hurchunder, a servant in the employ of appellant, and also of 
a petition presented to the collector by another servant of appellant^ 
Tyub-ul-Toheed, in which the receipt of the full rent for 1249 F. 
is acknowledged, are assertions only—unsupported by a tittle of 
evidence. Respondents have not produced the copy of the alleged 
deed of resignation in the hand-writing of Hurchunder, but merely 
a pretended transcript ty another hand; nor has Hurchunder been 
called to prove the fact they plead. In like manner,, Tyub-ul- 
Tohoed has not been cited in support of the petition said to have 
been presented by him to the collector on the part of his principal, 
the appellant In short, respondents have not cited a single 
witness; so tliat their pleas against the claim of appellant are reduced 
to mere unsupported assertions. Besides, appellant has put in the 
original ikrar, dated the 8th Asin l25Cf, bearing the signature of 
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Kubeer Hosein, agreeing to pay whatever balance of rent might 
be due to appellant on an ad justment of the accounts, which had 
not been prepared. This has been proved to be wdiat it professes 
to be, by witnesses to it; and satisfactorily shows that the receipt 
on the back of the huhooleut is a gi’oss forgery. Under these cir¬ 
cumstances, we decree for apj)ellant with interest, and all costs 
payable by respondents; reversing the decision of the principal 
sucldcr ameen. r 

The 22ni> June 1846. 

Present : 

A. DICK, 

Judge. 

CASE No. 86 OF 1844. 

Special Appeal from the decision of the Principal Sudder Ameen of 

Hoot/lUpy Moulvee Mipwoddeen Sufdur; in Appeal frtmi the 

Sudder Ameen, Hur Chvndur Ghose. 

MAJDAH BEEBEE, Appellant, (Defendant,) 

versus 

SEIUD KULUNDUR BUKHSII, Respondent, (Plaintiff,) 

DEFAULTING. 

« 

Pleader—Neel Munec Banoorjeeah for Appellant. 

Suit laid at rupees 776, 14 annas, 1 g., 6 c., for possession on 
certain lands, tanks, &c., hereditary. 

Tlio suit was decreed in favor of respondent in both the lower 
courts, against the appellant and other defendants. She alone 
preferred a special appeal. It was admitted by Mr. Tucker, 
Judge, first to try the propriety, or otherwise, of admitting the suit, 
instituted after a lapse of 22 years from its cause ; and then, if 
admissible, to enter f ully into the merits. 

It appears on perusal of the record, that the respondent merely 
set forth his absence at Madras in official employ, as his reason for 
not having sued sooner. Both the courts below, without further 
inquiry, decreed the whole of the claim, simply on the assertion of 
the plaintiff; because of the admission of a part of it by the 
defendant. „ 

The plaintiff should have been required to*prove, that from good 
and sufficient cause he had been precluded from obtaining redress 
under Regulation III. 1793, Section 14 : his mere absence at 
Madras was manifestly not such a cause, or he should have proverl 
uni list dishonest acquisition, under Clause 2, Section 3, Regu¬ 

lation 11. 1805. 
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The Court observe, that the appellant denied the respondent’s 
right to a certain portion of his claim ; and adduced a decree in 
her favor of many years back, in corroboration of her exclusive 
right to it The proof was certainly* not conclusive against res¬ 
pondent’s right, since the appellant was unable to file the deed of 
purchase, as alleged by herself. But on the other hand, the res¬ 
pondent did not prove his allegation of the piurchase by him from 
whom he claimed as heir, and no proof was demanded from him. 
As appellant had produced proof of possession beyond 12 years, 
her right was unimpeachable ; except on proof of unjust and dis¬ 
honest" acquisition. The case is remandeld for the judge to place it 
on his own file, and proceed and decide as above indicated. 

The 23d June 1846. 

Present: 

A DICK, 

Judge. 

CASE No. 277 of 1843. 

Regular Appeal from tlut decision of tlie Additional Principal Sudder 
Amceiif Myuooddtini Hii^'dur, of Zillah Ilooghly, 

ANUNT ram BOSE, ArreuLANT, (Defendant,) 

versus 

RAM NARATN MOKERJEEAH, for himself and attor¬ 
ney FOR DEENANATH MOKERJEEAH, and JUDOO- 
NATH MOKERJEEAH, &c. &u.. Respondents, (Plain¬ 
tiffs.) 

Pleaders—Ubas Alee for Appellant, and Ghoolam Sufdur far Res~ 

pondents. 

Suit laid at 5,500 Company’s rupees, to cancel a public sale 
made in execution of a decree of court. 

The appellant lent the sum of 3,000 rupees to certain 
in whose puinee the villages in dispute were situated, on a kutkuha^ 
lah, or couditional sale deed, pledging to him 334 biggahs, 18 
cottahs, 11 chittacks, within a specified boundary, witlmi the two 
said villages, dated 31st,Bysack 1233 B. E. 

Tlio respondents, on tiie 12tli Asin 1233 B. £., lent the same 
pidnecdars 51,000 rupees, also oa kutkuhalah pledging to them the 
wiiule of the putnee tenure, including both the above villages. 
The appellant, on the 25 th May 1830 A. D., su^ for payment of 
his loan with interest: no defence was made, and he obtained a 
decree on the 20th December 1830 A. D. The appellant, though 
he mentioned the mortgage, did not sue for it, but only for the 
money due. Tlic respondents, at the expiration of the period for 
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payment of their loan, caused notice to bo issiieil on the putneedars 
to pay up, under Regulation XVII. 1806. The failed to 

pay up, and the mortgage foreclosed at the expiration of the year ; 
and on the 11th September *1830 A. D., the mortgagees instituted 
their suit for possession ; and eventually they got a decree from the 
Sudder Court for.possession on 12 anas of the putnee, if the money 
due to them was not paid up within 6 months from the date of the 
decree. While that suit was pending in^appeal before the Sudder 
Court, the appellant camd forward as a third party, and claimed 
prior lien on the two villages, now in dispute. The Su(|der Court, 
without calling for the kutkubalaht or mortgage deed of the petitioner, 
ordered that the two villages should be sold in satisfaction of bis de> 
cree. The villages were sold, and purchased by the petitioner 
himself, the appellant. The re.spondents had in the mean time ob¬ 
tained possession of the whole of .the 12 anas of the putnee^ and, on 
this sale being made, were ousted from those two villages ; to which 
they objected, but it was ruled siunmarily by the respective courts, 
tliat, under the order of the Sudder Court in favor of the appellant, 

. above ^IVided ^o, they must be dispossessed. In consequence, they 
instituted this suit to recover possession, excepting that portion, 
334 biggabs, 18 cottahs, 11 chittacks, which had been pledged to 
appellant previous Jo their mortgage'. 

The additional principal sudder ameen, deeming their claim 
just, decreed in their favor. 

The appellant appealed, contending that the order of the Sudder 
Court, having been given in* a regular suit finally decided by them, 
was not open to question ; and therefore respondents should have 
been nonsuited; 2dly, that their decree was for money, and not for 
possession on the land mortgaged, and therefore the Sudder Court 
had ordered that if the decree were not satisKed from the sale of 
these two villages, any other part of the putnee which might remain 
to the pvtneedais should be sold to satisfy it. 

Judgment. 

There are two points for decision:--1st. Is the order of the 
Sudder Court open to question, and liable to annulment on a 
regular suit ? 2d. Was the order correct or not ? The appellant^ 
in whose favor that order was passed, was not a party to tlie 
original suit. The order therefore was interlocutory, merely sum- 
mai^, and passed even without calling fur the document on which 
it was founded. That it was erroneous cannot be disputed. A 
portion of the two villages had been mortgl^ed to the appellant.; 
and at the time he got his decree for the money due to him, the 
reihainder of the two villages had virtually become the property of the 
respondents by foreclosure of their mortgage, and they had actually 
instituted a suit for possession. Tbererore the appeal is dismissed 
with full posts. 
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The 24th June 1846. 

Present : 

J. F. M. REID and 
A. DICK, 

Judges, 

. and 

W. B. JACKSON, 

Offg. Temporary Judge. 

CASE No. 242 OP 1843. 

A Regular Appeal from the dedsimi of the Principal Sudder Ameen 

of Hdogkhj, 

ANUND CHUNDER SEIN, (Plaintiff,) Appellant, 

verms 

GOKUL KISHEN GHOSE, HURISH CIIUNDER MOKER- 
JEE, AND SOORUJ KOOMAR SEIN, (Defendants,) Res¬ 
pondents. 

Pleaders of Appellant—Gholam Sufdur and l^ilmoneg Bonerjee — 
of Respondents, Pursliun Koomar Tagore Race Behadur, Rajna- 
rain Dutt, Bunsee Buddun Mitter, Sreeram Roy, and Nussim- 
ooddeen. ^ ‘ * 

Anund Chunder Sein, independent talookdar of Jhoomjoomee, 
in the 24 Pergunnalis, sued Gokul Kishen Ghose, independent 
talookdar of Doolubhpoor, in zillah Hooghly, and Hurish Chunder 
Mokcrjee and Soornj Koomar Seiii, in the zillah court of Hooghly, 
on the 7th September 1842, to obtain possession of three parast 
Deeheepara, Taldapara, and Nij Goodar Talda, under the following 
clrcumstiinces, stated in the plaint. 

Lot Doolubhpoor, a kharijeh talooh of pergunnah Mundul Ghaut, 
was purchased by Ram Doolal Misser, who paid into the Burdwan 
collectorship the sudder jumma 13,389 rupees np to 1221 B. S. 
In 1222 B. S. it was, by an order of council, dividea into two mehak 
—talook Doolubhpoor, assessed with a jumma of 5033 rupees, 
remaining annexed to Burdwan till 1226, when it was transferred to 
Hooghly ; and lot Jhoomjoomee, which, with a jumma of 8356 
rupees, was transferred to the 24-Pergunnahs. Both mehals were 
held by Ram Doolal Misser and his heirs, who paid the Government 
revenue till, on the 31st Sawun 1241 (14th August 1834,) lot 
Jhoomjoomee was sold by public auction for the arrears of 1240 
B. S., and purchased by Hurish Chunder Mokeijee, who on 24th 
Sawun 1242 (8th August 1835) sold it to plaintiff and Sooruj 
Koomar Sein. The latter on I8th Sawun 1243 (Ist August 1836) 
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sold his moiety to tlic plaintifF, who is proprietor of the whole of lot 
Jiioomjoomee. 

Lot Doolubhpoor was, in like manner, sold at public auction on 
16th Assar 1242 B. S., ahd purchased by Gokul Kishen Ghose. 
That person obtained possession, by order of the judge of Hooghly, 
dated 20th January 1836, of the threein question. Ilurish 
Chnnder Mokerjee, objecting, was referred to a regular suit. The 
plaintiff, having succeeded to his rights, .claims the/^^rn.? as form¬ 
ing part of mouzeh Ajoodya-goodar-talda, which consists of nine 
jtaras ; and brought the suit to obtain possession, laying his suit 
(there being no specific juinma fixed on each para) at throe times 
the sudder jumma of the whole nine paras, Sicca rupees 2831 or 
Company’s rupees 3019-11-9 X 3 = Company’s rupees 9059-3-3, 
and mesne profits from 1242 to 1248, Company’s rupees 14,045-14-0; 
total Company’s rupees 23,105-1-3. Ilurish Chundcr Mokerjee 
and Soonij Koomar Sein were by a supplementary plaint made 
defendants, and the suit laid at the estimated selling price of the 
paras in question. Company’s rupees 10,500, and mesne profits as 
before f4*,045-14-0, total 24,545-14-0. 

Gokul Kishen Ghose claimed the paras in question as belonging 
to lot Doolubhpoor, situate in thanehs Pandooa and Bliagnan, in 
zillah Hooghly, which is divided from lot Jhoomjoomee in thanehs 
Oolooburia and Kotra, in the district of the 24-Pergunnahs, by a 
Ifhal, or creek, which forms the boundary of the two districts. 

Hurish Chunder Mokerjee and Sooruj Koomar Sein, it may 
here be mentioned, corroborated 4;he assertion of the plaintiff 

The principal pdder ameen of Hooghly, Radha Govind Some, 
dismissed the claim of the plaintiff, on the 19th July 1843, being 
of opinion that the plaintiff had entirely failed to prove that the 
paroLS in question were ever attached to .Thoomjoomcc. 

The case was taken up by Messrs. Reid, Dick, and Gordon, on 
the 13th August 1845, when the Court directed their register to 
ascertain whether the records of the late Board of Revenue shew 
for what purpose the alleged division of the estate in 1222, was 
ordered by the Government, and on what principle the transfer 
of a portion of the lands with a proportionate jumma on them to 
the collectorship of the 24-Pergunnahs was made; and whether 
the transfer was effected solely for purposes of Police by creating 
a mere convenient boundary, or whether Jthe villages transferroil 
were ordered to be transferred as they appeared in the quinquen¬ 
nial register. 

The case was this day taken up before Mbssrs. Reid, Dick, and 
Jackson, when it appeared that the Board of Revenue, in reply 
to the register’s communication, had stated the circumstances 
under which the transfer was made, namely for the convenience 
of the civil^ courts and the ryots of the estate. The Board for¬ 
warded copies of correspondence with the Government, relative to 
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the transfer, from which it did not appear tliat any regular divi¬ 
sion, or hutwarehy of the land, had ever taken place between the 
two talooks. It further appears to the Court that the plaintiff has 
entirely failed to prove his exclusive right to the three ^paras 
claimed by him as portions of mouzah Ajoodhea, asserted by him 
to belong to his talook Jhoomjoomee; no mention of these p(zra5 
being made in any of the documents filed by him. The Court 
therefore confirm the decision of the principal sudder amecn, and 
dismiss the appeal with costs. 


The 29Tn June 1846. 

Present : 

K. II. RATTRAY and 
C. TUCKER, 

Judges, 

and •' 

R. BARLOW, 

Temporary Judge. 

CASE No. 250 OF 1844. 

Special Appeal from a decision passed by the Principal Sudder 
Ameen of Bhuyulporcy MohummM Majid Khany April 20^A, 1843 ; 
affirming a decree passed by the Moonsiff of Soorij-gurhj Lala 
Daiaram, September 2%th 1842. 

BIIOWANEE SUIIAEE and others, (Dependants,) 

Appellants, 

versfis 

NOOR NURAIN, (Plaintiff,) Respondent. 

Wukcel of Appellants—Edward Colebroohe, 

Wukeel of Respondent—Gholam Sufdur. _ ■ 

This suit was instituted by respondent, on the 2d April 1841, to 
recover from appellants a 2 annas, 13 dams’ share of mouzah Nichta, 
by redemption of the same from the mortgage under .which it was 
held by them. 

The lower courts, viewing the case as one of simple mortgage, to 
which the rules contained in Section 10, Regulation XV. of 1793, 
were applicable, decreed the redemption sought by respondent. 

On tbe 21st November 1843, a special appeal against this decree 
was rejected by the Sudder Court; the grounds upon which it was 
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preferred, riot exhibiting any thing upon vvhicli it might with pro¬ 
priety be admitted. 

On the 17th September 1844, the case was again brought before 
the Court, on another petition, which placed it altogether in a now 
point of view. It represented, that the property claimed to bo re¬ 
deemed by respondent had been conditionally sold to appellants’ 
ancestor; that the period of rep^ment of the money advanced on 
the occasion, had expired in the JFuslee ye^r 1210; and that, under 
Construction No. 672, the borrower was not entitled to the benefit 
of Regulation XVII. 1806. On his own shewing, therefore, of the 
money not having been paid, it was urged, that respondent’s title 
had become extinct; and that the decree which had declared other¬ 
wise, and upheld it, was justly and legally open to reversal. 

The fact of the original transaction having been one of conditional 
sale, and not of simple mortgage, and of the expiration of the stipu¬ 
lated term of payment of the sum lent on the occasion, in 1210 F. 
was found to be established and the special appeal was admitted. 

Now, Section 3, Regulation I. of 1798, provides, that Section 10, 
Regulatiofi XV. of 1793, shall not be applicable to cases of condi¬ 
tional sale; the decision of the lower courts, is therefore in contra¬ 
vention of the law on which it is avowedly based: and the period 
of re-payment having expired before the promulgation of Regula¬ 
tion XVII. of 180d, the borrower cannot plead that Regulation, 
under Construction 672. ^ Respondent admits the non-payment; and 
the sale has conseijuently, under his own showing, become absolute. 
The statute of limitation bars the suit being entertained. 

The Court reverse the decree appealed from, with all costs pay¬ 
able by respondent. 
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The 29Tn June 1846. 

Present : 

R. H. RATTRAY and 

C. TUCKER, 

* Judges, 
t and 

R. BARLOW, 

Temporary Judge. 

CASE No. 279 of 1844. 

Special Appeal from a decree passed hytlie Acting Judge of Bhagnl- 
pore^ Ilenrg Metcalfe, December Wth 1843; reversing a decision, 
passed hg the Moonsiffof Rqjmahal, May Zrd 1843. • 

JAMES MaSEYK, Appellant, (Defendant,) 

■ • 

versus 

RAMCHUNDER SAHEE, (deceased,) KIIEMA SOONDREE 
DEBBEfl, wiDOAV OF ditto, and mother of KISHUN 
CIIUNDER SAHEE, their minor ‘son, Respondent, 
(Plaintiff.) 

Wukeel of Appellant—Alexander Imlojch* 

Wuheel of Respondent — Pursun^ Kofnar Thdhur Race Bukadur, 

This suit vvas instituted by the deceased husband of respondent, 
on the 21st Juno 1842, to recover from appellant 150 rupees, rent 
of laud cultivated and sown by the latter in 1248 Fuslee. 

Appellant held a lease from respondent of 50%^ beegahs of land, 
at an annual rent of Company’s rupees 427-3-10, nominally for the 
cultivation of indigo. A portion of the land being found capable 
of yielding a cold weather crop also, appellant sowed and raised 
the same; upon which respondent instituted this suit against him 
for extra rent, to the amount noted, on 240 beegahs, the quantity 
cultivated for the extra crop, at the rate of 10 annas per beegah. 
The demand was based on the asserted fact of the land granted by 
respondent to appellant having been so exclusively for the cultiva¬ 
tion of indigo. , 

The moonsiff dismissed the suit; but in appeal to the zillah 
judge, his decision was set aside, and a decree passed in favor of 
respondent. Against Uiat decree, the present special appeal was 
made to, and admitted by the Sudder Court. 

The Court observe, that though this land was leased nominally 
for the cultivation of indigo, the agreement was in every other 
respect an open unconditional grant of .a certain quantity of Imid 
at a certain rent, without any prohibitory stipulation whatever: 
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they further observe, that the kubooleut furnished by the lessee is 
altogether silent on the subject of a second crop. To provide 
against a cKangc of crops, tci other than those for the cultivation of 
ivhich land may have been granted, Section 56, Regulation VJII. 
of 1793, requires the zumeendar specifically to record the restriction 
at the time the lease is given. This enactment is not strictly appli¬ 
cable to the case before the Court; but they are of opinion that, in 
the absence of any interdictory stipulation on the part of respondent 
and concurring assent on that of appellant, on the point in question, 
no violation of his engagement.has been established against the 
latter ; and that nothing beyond the rent agreed to, can be justly or 
legally demanded from him. 

The decree passed by the acting judge is reversed ; with all costs 
payable by respondent. 

Tue 29tu June 1846. 

PltESENT; 

A. DICK, 

Judge. 

CASE No. 97 OF 1844. 


Regular Appeal from the d.cmon of the Judge of Zilloh Sglhvfj 

11. iSlainforth. 

BIIIJKISIIWUR SlIAII, (Plaintiff,) Affellant, 

versm 

BlIEEM MISTUY and others, (Defendants,) Respondents. 

Pleaders—Tarik Chunder for Appellant^ and Gholam Ahmud for 

Respondent. 

Suit laid at 1,072 Company’s rupees, 8 anas, damages on account 
of lime. 

The case is thus stated by the zillah judge,—and his decision 
with the reasons thereof;— 

** In this case, plaintiff claims 1,072-8-0, the Calcutta market 
price of 1650 maunds of lime, in Sawun and Bhadoon 1248 B. S., 
alleging that the defendant, having received 264 rupees, 10 gundas, 
the full amount of boat-hire, failed to take the said lime to Calcutta, 
as he had agreed to do, thereby causing loss to the plaintiff to the 
amount of the sum claimed. 

** Bheem Mistree, the defendant, denying that the hire was paid, 
states that plaintiff wished 64 rupees to be deducted on account of 
loss on the purchase of lime, alleging that defendant had delayed 



( 247 ) 


bringing the boat (which was being built when the agreement 
between the parties was made,) for 15 days, and that lime had risen 
in the interim, so as to cause the extra expence to plaintiff of the said 
sum of 64 rupees; that defendant objected to the deduction; and 
that the boatmen not receiving their wages would not take the boat 
to Calcutta. 

“ The plaintiff in his plaint, asserting full pre-payment, admits 
its necessity in his replication; and the case seems to me to depend 
chiefly on the question whether the full amount of hire w'as paid or 
not as alleged. 

“ The account book of the plaintiff is adduced to shew that the 
liire was paid in full; and it contains an entry of payment on the 
, 6th Asarh of Sicca rupees 64, the very sum which defendant alleges 
plaintiff to have wished to deduct, while under the sum 264 rupees, 
10 gundahs, the* total amount of boat hire at defendant’s debit, a 
similar sum of 64 rupees is at his debit on the 10th of Asarh. It is 
a singular and suspicious circumstance that the sum which the 
plaintiff wished to deduct, coincides with the amount of,the last 
alleged payment. Now the evidence of Kishenpershaud;^ mohurrir 
of the gomashtah of plaintiff', and his principal evidence, states that 
two or throe days after a date on which 7 rupees were debited in 
the defendant’s hut ehittali by Beijnath Chowdroe, a settlement took 
place between the parties, under which 64 rupees were found to be 
payable to plaintiff' on account of the loss of lime as alleged; and on 
looking to the ticcount book of plaintiff the only debit of 7 rupees 
appears to have been made on the ^ 7 th of Bysak, which the vakeel 
of plaintiff admits to be the 7 rupees debited in the hat chittah ; and 
it is quite incredible that if the sum of 64 rupees, which appears from 
the evidence to have been subject of dispute and arbitration, was 
foun(l due two or three days after that date, plaintiff should make a 
cash payment of that very sum to the defendant on the 6th of Asarh. 
That sum appears to me to be the sum which plaintiff' wished to 
deduct. , 

“ The full pre-payment not being proved, the plaintiff, who affirms 
it and who admits its necessity, can have no claim to the damages 
sued for; nor can he bo allowed to have the price of the lime decr^. 
If tho pre-payment, proof of which rests with plaintiff, was not made, 
and there is not proof that it was made, defendant was entitled to 
land the lime whenever and wherever he chose. It is not proved that 
he appropriated it to his own use. Under these circumstances, 
without reference to thq evidence for the defence, and without wait¬ 
ing for the attendance of the remaining witnesses of the defendant, it 
is ordered, that the case be dismissed, that tho boats be released, 
and that plaintiff pay his own and defendant’s expences.” 

The pleas in appeal are much the same as those set forth in the 
plaint; and it is moreover urge^l that the respondent would not have 
laden his boat with tho lime, if he had not received the full hire pre- 
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vi'ously, for such was the universal custom;—and that the full pay¬ 
ment was proved by.his \yituesses and account books. The respon¬ 
dent rested on, and referred to his defence in the zillah. 

• 

Judgment. 

The appellant has failed to prove the full payment of tho hire. 
The entry in his books of the payment of the 64 rupees immediately 
after arbitration that it was not due, as testified by his own witness, is 
incredible: and the subsequent entry of the same sum as due from 
respondent after the witnesses’ names to the payments, is very 
suspicious. And the admission of the above witness of a dispute 
occurring at the ghaut where tho boat eventually stopped, is con¬ 
clusive against the appellant’s plea that the lime would not have 
been taken on board the boat before full payment. The decision of 
the lower court is therefore affirmed, and the appeal dismissed with 
full costs. * 


The 30th June 1846. 

Present : 

R. II. RATTRAY and 
. C. TUCKER, 

Judges, 

and 

R. RARLOW, 

Temporary J udge. 

CASE No. 29 ov 1845. 

Regular Jppeal front a decision passed hg the 2nd Principal Sadder 
Ameen of Tirhoot, Sgud Ushruf IJoseln, Julg 9//i 1844. 

CHOONEE LAL PAUPER, (Plaintiff,) Appellant, 

versus 

JAMES THOMPSON, (Dependant,) Respondent, 

Wuhee.ls of Appellant — A. A. Seoestre and Gholam Ahmvd. 
Wnheel of Respondent—Edward Colebrooke. 

This suit was instituted by appellant on the 26th July 1841, ta 
recover from respondent Compq.ny’s rupees 9,067-2-1, price ot 
saltoetre, as per account filed. “ 

The plaint set forth, in substance, that * defendant (respondent) 
bad taken a five years’ lease (from 1240 to 1244 Fuslee) of cer¬ 
tain saltpetre lands, and that plaintiff (appellant) was his agent for 
the sale* and purchase of saltpetre; that after sometime, J’huboo 
Lai, in whose name the lease had bfeon taken by defendant, was 
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induced to relinquish it in plaintiff’s favor, who became a 12 annas’ 
sharer in the farm; that, thenceforth, he conducted the business, 
and, with the assent and approval of defendant, made the settlements 
with the ryuts for saltpetre produce, and purchased more with the 
cash proceeds, all of which was duly sent to the godowns of the 
concern, as can be proved by those attached to them; that copies 
of the accounts have been submitted to arbitrators, and in those ac¬ 
counts the costs of the establishment, hackery-hire, &c., were 
included; that plaintiff used to borrow, and himself supply, what 
was required for advances, and had, previously to this connexion, 
supplied defendant with such money as he had occasion for: that 
in 1241 F. he .advanced in cash and kind, immense sums, as de¬ 
fendant’s signature to the books will prove; that Nukched RS,ee, a 
servant of defendant, prepared such accounts as suited his purpose, 
and he (plaintiff) was sued before tlio collector, but the suit was 
dismissed, and this (dismissal) was affirmed by the commissioner; 
but defendant again brought a regular action against him for 
rupees 7,463-8-3, stated to have been made away with by plaintiff 
in 1240-41 F.; that, after plaintiff’s answer was filed in'tnat suit, 
both parties appointed Shco Suhace Suhoo and others, as arbitra¬ 
tors; but as they gave in conflicting opinions, the court, with the 
consent of plaintiff and defendant, appointed Svud Abdool W ahid 
Khan; that after the papers called for by this aihitrator were filed, 
plaintiff repeatedly applied for the books in which defendant enter¬ 
ed the daily receipts of saltpetre, whether purchased, or received in 
lieu of rent from the ryuts, and wlpch defendant did not file, know¬ 
ing his claim was false; that the arbitrator called for them, and 
sent the nazir for them, but they were not produced; that he (the 
arbitrator) was afrdd of Dr. Mackinnon, who was the moMitar 
of defendant, and frcqiiently went to his (the doctor’s) house, and 
a decree was the result for rupees 3,045-10, in favor of defendant, 
no deduction having been allowed for the purchased saltpetre or 
other items of expense, which should have been carried to plaint!fTs 
credit, but was nut; that this decree, which was dated the 25th 
December 1837, notwithstanding the objections urged against it by 
plaintiff', was affirmed by the judge; that plaintiff did not appeal 
from want of means; that when the dOcrce was about to be execu¬ 
ted, defendant withdrew with reference to the validity of plaintiff’s 
objections, and gave Dr.^ Mackinnon, on the part of Bruce and Co., 
I^power of attorney to* act, declaring himself to have no claim 
Rder the decree whatever; that |;he principal sudder ameen sent 
this power of attorneyMio be verified before the judge; that, after 
this, defendant sent for plaintiff and told him, that he was willing 
to allow the rejected items in his favor, and that he might examine 
his English books; that, when the accounts were compared, defen¬ 
dant entered in plaintiff’s books 3,388 maunds 11^ seers of saltpe¬ 
tre, as the quantity received “in kind from the ryuts, and 1,379 
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tnannd>i, 5 seers, purchased with cash collections from them, and 
put his sienature to the entry, saying he would apply to have execu¬ 
tion of the decree stayed till the- matter should be settled between 
them; and that, having done this, the balance due by either to the 
other should be adjusted; that defendant did apply to stay the execu¬ 
tion of the decree, through Sheo SuhSee, wukeel, siating that plaintiif 
had not been credited in the arbitration award with the salt[>etre pur¬ 
chased ; that, afterwards, defendant in collusion with Mr. Taylor, 
presented a second petition, through anoftier wukeel, Lala Ciiutter- 
dharee Lai, objecting to the deduction of the purchased items, and 
disclaiming any connexion with the decree whatever, which was 
held, as their own, by Messrs. Bruce and Co., Mr. Taylor being the 
mokhtar to execute it,—all in opposition to what he had before 
stated ; that defendant petitioned to the same effect in person, and 
upon oath, admitting that he had signed the petition, but alleging 
that he did not understand its contents, it being written in the 
Persian language, nor was he aware of who was the writer; but 
the whole of this is contradicted by the statement of Sheo Suhaoe; 
that the principal sudder amcen, wdthout calling for and examining 
the books signed by defendant, recorded in his proceeding, that, 
though he (defendant) did sfgn the petition to stay execution, yet, 
it appeared, that the writer of it, in collusion with plaintiffi had 
mis-stated his intention in that part of it which referred to sums 
carried to the credit of plaintiff, but disallowed on the previous 
adjustment, and on the 5th September 1839, he (the principal 
sudder ameen) ordered execution of the decree ; that, at that time, 
plaintiff w'as in jail, under a decree, execution of which was con¬ 
ducted bjr Dr. Mackinnon, in consequence of which the books were 
not examined ; that, plaintiff appealed, on this plea, to the judge,— 
but being done summarily, it was rejected ; tlmt in consequence he 
(plaintiff) has brought a regular action for the rejected items, as 
per the book in which they are attested by defendant’s signature ; 
that plaintiff has sued in forma pauperis ; and that his claim is, 
payment of the sums stated with interest to the date of realization.’ 

It was deemed most satisfactory to allow appellant’s story to be 
told by himself, and tlie above exhibits his own version of the 
transactions and proceedings which induced the action brought 
by him. 

The answer of respondent referred to Sections 2, 3, and 4 of 
Regulation VI. of 1813, and Regulation XVI. of 1793, under tj^ 

5 revisions of which the suit was not cognizable : the case had 
isposed of, it was urged, by arbitrators duly appointed by all con¬ 
cerned, and the items of account now claimed were by them consi- 
’dered and disallowed : ‘ there is no ground of action.’ 

Further pleas were advanced by cither party ; but the disposal 
of the claim was determined by the principal sudder ameen to rest 
in the first instance on the fact pleaded by respondent, of the ques- 
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tion having already been before the courts and decided. Deeming 
nothing new to be established, he dismissed the claim, with costs,— 
payable, amongst the rest, for the mokhtar of respondent, employed 
in conducting the proceedings for him. 

The award of costs to a mxikhtar^ being in contravention of the 
circular order of the 28th June 1839, so much of the decision 
appealed from, is reverse^l and cancelled. Further than this, the 
Court do not see any ground for interference. No new cause of 
action has arisen since the judgment passed, in arbitration, on the 
25th December 1837 ; and under the provisions of Section 16, Regu¬ 
lation III., and Section 8, Regulation XVI. of 1793, and Construc¬ 
tion No. 1129, the claim is not cognizable. 

The decision of the principal sudder ameen is affirmed, with the 
modification above noted,—with costs payable by appellant. 


The 30tii June 1846. 

Phesent : 

C. TUCKER, 

Judge. 

Petition No. 151. of 1845. 

In the matter of the petition of Furreed Karegur and otliers* 
filed in this Court on the 29th March, 1845, praying for the ad¬ 
mission of a special appeal from the decision of Mr. James Reily, 
principal sudder ameen of Dacca, under date the 27th December, 
1844, reversing that of Molvee Lootf Hossein, sudder ameen of 
said zillah, under date 2l8t June 1842, in the case of Shamchund 
Gliose and others, plaintiffs, versus the petitioners, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds. 

In this case it appeared that the petitioners had on a former 
occasion sued the plaintiffs under Regulation XLIX. 1793, for 
cutting and carrying off a crop of surshuf, (mustard seed,) sown 
1^ them on 12 kadas* of land, which land they held of one 
'Ruffeesa Khaton, and obtained ^ decree. The present suit was 
brought to reverse that summary decision, and the plaintiffs stated 
that they held the lands of one Anundmohun Ghose. 

The sudder ameen dismissed the case. 

The principal sudder ameen reversed the sudder ameen’s decision, 
decreeing that the lands appertained to the talook of Anundmohun 
Ghose. The question before tlfe principal sudder ameen was simply 
as to the crop by which party sown, and by which gathered. The 
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right of property was not in issue, and could not be tried between 
parties who did not claim any such right. I therefore admit the 
special appeal, and, quashing the principal sudder ameen s decision 
as irregular, direct that the proceedings be remanded to that olH- 
cer with instructions to try Uie issue involved, and that only. 


The SOth June 1846. 
Present : 

C. TUCIvEIl, 

Judge. 


Petition No. 156 of 1845. 


In the niatter of the petition of Syed Kcramut Ali, IMotawullee, 
filed in this Court on the 31st March 1845, praying for the admis- 
» sion of a sj>ecial appeal from the decision of Mr. E. Bcntall, judge 
of zillah .lessore, ui\der date the 28th December 1844, reversing 
that of Molveo Lootf Ilosscin, second principal sudder ameen of said 
zillah, under date 11th June 1844, in the case of the petitioner, 
(plaintiff,) vej'sus Gudadhur Ghose, defendant. 

The petitioner sued the (iefen.flant for arrears of rent for the 
years 1239 and 1240 B. S., and obtained a decree from the 2d 
principal sudder ameen. On appeal to the judge that officer 
nonsuited the petitioner on the ground tlnit he had divided his 
claim, ill as much as he had, on a former occasion, sued for the 
arrears due on account of the years 1238, 1241, and 1242, at 
which period tlie balance for 1239 and 1240, must have been duo 
also. This the judge considered to bo opposed to the circular 
order No. 29, of the 11 tli January 1839. But tlic circular order 
in q^uestion is expressly provided for dividing a claim of inheritance 
resting on one and the same plea, into several suits, on the ground 
of the property sued for forming parts of distinct estates, &c., and 
the reason assigned for not receiving such claims, is that, if 
allowed, they would constantly give rise to conflicting judgments 
passed by different courts, in regard to separate portions of an 
estate included in the same cause,of action. 

Now this could never happen in suits for arrears of rent, the 
rent for each year forming a distinct cause of action; so the suit 
for one year may be dismissed and that for anotlier year decreed 
without involving the inconsistency of conflicting judgments. I 
consider therefore that ,,the judge has mis-applied the circular 
order. Moreover the judge, to have* been consistent, should have 
dismissed the claim. A nonsuit admits of a claim being reinsti- 
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tuted in an amended form. But how is the plaintiff t<> amend 
his action in this instance ? It is obviously impossible, so that 
nonsuit is not applicable to the case, iffurther, the judge is wrong 
in his premises. From the decree in the former case it appears 
that the collections realized by the plaintiff in 1241 and 1242, had 
been carried to tlie credit of the arrears due on account of the years 
1239 and 1240, which the court would not allow, but gave the 
defendant credit for them bn account of the years in which the 
money was actually paid; and thus originated the arrears for 
1239 and 1240, after a decree had been obtained for those of 
1241 and 1242. This w'as not the act of the petitioner. Under all 
the circumstances I consider the decision of the judge to be contrary 
to practice, and manifestly unjust. I therefore admit the special 
appeal, reverse the order of non-suit passed by the judge, and direct 
that the proceedings be remanded to the judge, who will dispose of 
the case on its merits. 
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To THE Civiif Judges. 

Tlie nth Apnl 1846. English Decisions of the ZiUak Courts, 

The Gov’ernment having been pledsed to determine that the 
decisions of the ziltah jndges, recorded in English under Act XII. 
1843, shall bo printed monthly at the presidency, I am directed by 
the Court to request that, from the 1st May next, the decisions of 
your court, instead of bmng copied into a book, in the manner 
directed by the Circular Order, of the 28th February 1845, be 
transcribed on separate sheets of paper, and forwarded, at the end 
of each month, to this office, with a view to their being sent to the 
])rcss. Each decision is to be copied as soon after it is passed, as 
may be practicable, so as to allow the whole of the decisions to be 
despatched within a day or two of the close of the month. Proper 
care is to be taken in your office to ensure the perfect accuracy of 
the transcri[)tion. 

2. When there are no decisions in any month, the circumstance 
is to be reported to the Court by the judge, or by the ^officer in 
charge, immediately on the expiration of the montlu 


To Tiffe Civil Judges. 

The \bth May 1846. Forms of Process, Act XXIIL 1840. 

The Court are pleased to prescribe the followdng forms for use 
under Act XXIII. 1840, in addition to those communicated with 
the Circular Orders Nos. 140 and 218, dated respectively the 1st 
March and the 15th July 1842, (Western Provinces the 18th June 
1841, and the 22nd August 1842.) 

1. Notice to respondent. 

2. Proclamation for the attendance of the respondent. 

3. Notice to mortgagor for the redemption of mortgage and 
conditional sale of land. 

4. Notification of the death, dismissal, resignation, or absence of 
a vakeel. 

5. Notice to plaintiff to prosecute a remanded case. 

6. Notice to defendant to defend a remanded'case. 

7. Proclamation for "the appearance of the plaintiff in a re¬ 
manded ca,se. 

8. Proclamation for the appearance of the defendant in a re¬ 
manded case. 

9. Subpoena to produce books and papers. 

10. Security bond to be executed by the surety of an ap¬ 
pellant. * , 
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fJo. 1. 

Notice to Respondent. 

In the court of Dowanny Adawlnt for the zillah of Hooghly. 

Bulcleb Sircarof Amirpoor, Perfpinnah Kowas, zillah Moorshe- 

dabad, Appellant, 

versus 

t 

Kishen Peer^'a, widow of Nurnarain Roy, deceased, and guar¬ 
dian of Kishen Inder Narain Roy, infant. Respondent. 

To Kishen Peerya, and so forth. 

Whereas Buldeb Sircar has presented a petition of appeal, pray¬ 
ing for the reversal of the decision of the court of the sudder 
ameen, dated 5th September 1845, awarding to you possession of 
talook Anieerabad in zillah Moorshedabad; you are hereby re¬ 
quired to acknowledge the receipt of this notice, and further to 
appep in person or by vakeel in the court of the principal sudder 
ameen, and to deliver an answer to the petition of appeal on or 
before the 

Given under my hand and the seal of the court, this 

L, S, H A. B., Jiulye. 


No 2. 

Proclamation for the attendance of the Respondent. 
In the Court of Dewanny Adawlut for the zillah of Ilooghly. 

Buldeb Sircar of Amirpore, Pergunnah Kowas, zillali Moorsheda¬ 
bad, Appellant, 

versus 

Kishen Peerya, widow of Nurnarain Roy, deceased, and guardian 
of Kishen Inder Narain Roy, infant, Respondent 

To Kishen Peerya, and so forth. 

Whereas Buldeb Sircar has presented a petition of appeal, pray¬ 
ing for the reversal of the decision of the court of the sudder 
ameen, dated 5th September 1845, awarding to you possession of 
talook Ameerabad in zillah Moorshedabad; and whereas a notice 
was duly issued, requiring you to attend and to deliver an answer 
to the petition of appeal on or before the . 
day of ; and whereas it appears from 

the return of the nazir (or from the return of the deputy sheriff 
of Calcutta,) that after diligent search you were not to be found, 
and diat the said notice was not served upon you according to the 
exigence thereof, proclamation therefore is hereby made that if you 
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do not appear in person or by vakeel on or before the 

, the court will proceed to 
try the cause exparte and give judgment, as if you had appeared, 
and answei'cd to the plaint 

Given under my hand and the seal of the court, this 

L. S. A, 5., Judge, 

, No. 3. 

Notice to Moetgagoe foe the Redemption op Mortgage 
AND Conditional Sale op Land. 

, In the Court of Dewanny Adawlut for the zillah of Hooghly. 

To Baboo Ramdas of Colootollah in Calcutta. 

Whereas Rainnarain Bose of Byedbattee has, in a petition 
dated the , of which a copy is 

hereunto annexed, applied to this court, for foreclosing the mort¬ 
gage, and rendering conclusive the sale of certain landed property 
situate in this zillah, agreeably to the provisions of the dfpd of 
mortgage and conditional sale which he holds; you are iScreby re¬ 
quired to take notice that if you shall not, in the manner provided 
for by Section 7, Regulation XVII. 1806, and within one year 
from the date of this notice, redeem the property mortgaged to the 
aforesaid Ramnarain Bose, the mortgage will be finally foreclosed, 
and the conditional sale will become conclusive. 

Given under my hand and the seal of the court, this 5th day of 
April 1846. • 

L. S. A. B.i Judge, 

No. 4. 

Notification of the Death, Dismissal, Resignation, or 

Absence op a Vakeel. 

In the Court of Dewanny Adawlut for the zillah of Ilooghly. 
Ramdhun, of Byedbattee, Plaintiff, 

versus 

Sheikh Edoo, of Cossitollah in Calcutta, Defendant 
Mohumud Ally, of Pundoah, Plaintiff, 

versus 

Gholam Hosscin, of i^obha Bazar In Calcutta, Defendant 

Whereas Moonshee CAytun Churn, one of the vakeels engaged 
in the above mentioned causes, depending in this court (or in the 

♦ Or hM been dismis- moonsiff of-) has 

Bed, or has resigned, c/t demised: the parties thereto are required 
has been long absent. within SIX weeks (oi two months) from this 

date to appear in person at the said court, or to substitute other 
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Takeels in the room of the said Moonshee Cliytun Churn formerly 
appointed by them. 

Given under my hand and the seal of the com t, this 5th day of 
April 1846. 

A. & B; Judge, 

No. 5. 

Notice to Plaintiff to prosecute a remanded case. 

In the Coart of Dewanny Adawlut for the zillah of Hooghly. 
Govindram, of Baug Bazar, in the Town of Calcutta, Plaintifl^ 

versus 

Gholam Hyder, of Byedbatty, Defendant. 

To Govindram, of Baug Baz^r, in the Town of Calcutta. 

Whereas the case of Govindram, of Baug Bazar, in the town of 
Calcutt^ versus Gholatn Hyder of Byedbatty, wherein you are 
jdainffiti*which was decided by this court (or the court of the moon- 
siff of ) under date has 

been remanded by the court of for further investiga¬ 

tion, (or to be tried novo) with directions that it be restored to its 
original number on 'the file of this court; and it appears on enquiry, 
that no vakeel is in attendance in this court to represent you in this 

• Or that the vakeel retained suit i take notice therefore, that in 
by you durins the jjrcvious inves- ' the GVent of your failing to adopt mea- 

tigation of the smt, though in gures, either in person, or by vakeel, 
attendance, has not received any e _ ^ .• * *1. i* 

instruction!, from you, and that he ^r the prosecution of your suit for the 

is not prepared to go on with the period of six weeks, calculated from 

the date of the service of this notice, 

the said suit will be dismissed on default. 

Given under my hand and the seal of the court, this 
day of 

L, S, A. B., Judge. 


No. 6. 


Notice to Defendant to defend a remanded case. 

In the Court of Dewanny Adawlut for the zillah of Hooghly. 
Bamdhun, of Byedbatty, Plaintiff, 

versus 

Sheik Edoo, of Cossitollah, in the Town of Calcutta, Defendant. 
To Sheikh Edoo, of Cossitollah, in the Town of Calcutta. 

Whereas the case of Ramdhun, of Byedbatty, versus Sheikh 
£doo, of Cossitollah, in the Tuwu of •Calcutta, wherein you are de- 



( 15 ) 


fendant, which was decided by this court (or by the court of the 
principal sudder ameen,) under date the has 

been remanded by the court of ^ for fur¬ 

ther investigation (or to be tried de novo) with directions that it be 
-restored to its original number on the file of this court, and it ap¬ 
pears on enquiry that no vakeel is in attendance in this court to 

• Or that tho rakeel retained represent vou in the suit;* take notice 
by you during the previous inve#- therefore, that lu the event of jrour fail- 
tigation of the case, though in at- ing to adopt measures, either m person, 

structions fi-om you, and that he is vakeel, on OP before the 

not prepared to go on with the tO mske answer in 

case. the said suit, tlie court will proceed to 

try the same exparte and give judgment as if you had appeared and 
answered to the plaint. 

Given under my hand and the seal of the court, this day of 

L. S, A» B,, Judge, 


No. 7. 


• • 


Pkoclamation for the appearance op the Plaintiff in 

A REMANDED CASE. 

In the Court of Dewanny Adawlut for tho ^Tillah of Hooghly. 

Govindram, of Bang Bazar, in the Town of Calcutta, Plaintiff, 

versus , 

Gholam Ilyder, of Byedbatty, Defendant. 

To Govindram, of Baug Bazar, in tho Town of Calcutta. 

Whereas tlie case of Govindram, of Bang, Bazar, in the town of 
Calcutta, versus Gholam Hyder, of Byedbatty, wherein you are 
plaintiff, which was decided by this court, (or the court of the 
moonsiffj) under date has been remanded 

by tho court of for further investigation, 

(or to be tried de novo,) with directions that it be restored to its 
original number on the file of this court; and whereas a notice was 
duly issued, requiring you to adopt measures to prosecute the said 
case; and whereas it appears from the return of the nazir, (or tho 
deputy sheriff of Calcutta,) that, after diligent search, you were 
not to be found, and, that the said notice was not served upon 
you according to the exigence thereof: proclamation is there¬ 
fore hereby made, that *in tha event of your failing to. adopt 
measures for the prcfeecution of your suit for tho period of si.x 
weeks, calculated from the date of tho service of this notice, the said 
suit will be dismissed on default. 

Given under my hand and the seal of the court, this day of 

L, S, , . A. B.f Judge, 
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No. 8. 

Proclamation for tue appearance of the Defendant in 

A REMANDED CASE. 

In the Court of Dewanny Adawlut for the zillah of Ilooghly. 

Ramdhnn, of Byedbatty, Plaintifi’^ 

versus I. 

Sheikh Edoo, of Cossitollah, in the Town of Calcutta, Defendant. 

To Sheikh Edoo, of Cossitollah, in the Town of Calcutta. 

Whereas the case of Ramdliuu, of Byedbatty, versus Sheikh 
Edoo, of Cossitollah, in the town of Calcutta, wherein you are 
defendant, which was docided by this court (or the court of the 
moonsilf of ) under date the 

lias been remanded by the court of for further in¬ 

vestigation, (or to be tried de novo) with directions that it be re¬ 
stored to its original number on the file of this court; and whereas 
a notice Whs duly issued, requiring you to adopt measures to make 
answer in the said suit, and whereas it appears from the returns of 
the nazir (or the deputy sheriff of Calcutta) that after diligent 
search you were not to be found, and that the said notice was not 
served upon you according to the exigence thereof: proclamation is 
therefore hereby made that if you do not appear in person, or by 
vakeel, on or before the to make answer in the 

said suit, the court will proceed to try the same exparfe, and give 
judgment in the same manner as if you had appeared and answered 
to the plaint 

Given under my hand and the seal of the court, this 
day of 

Z. S. A, B.f Judge, 

No. 9. 

SUBP(ENA TO PRODUCE BOOKS AND PAPERS. 

In the Court of Dewanny Adawlut for zillah Twenty-four Per- 
gunnahs. 

Kaleekishen Nag, Appellant, 

versus 

Bamneedee Bose and others. Respondents., 

To of Calcutta. 

Whereas your attendance is required to give evidence in the 
above cause, you are hereby required personally to appear before 
the Court of Sudder DewiMiny Adawllpt, on the day of 
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next, and to tako with you the registry books of tl>e Bank of 
in which the undermentioned notes of tlio said bank are 
registered; viz. 

Nos. each for Sicca rupees 500 

Nos. each for Sicca rupees 1000 

Given under my liand and the seal of the court, this day 
of 184 

L. S. A, B.y Jiidye, 


No. 10. 


Security Bond to be executed by the surety op an 

Appellant. 

Whereas an appeal lias been preferred in the Court of Sadder 
Dewanny Adawlut, by William Hunter, from a decision passed 
against him and in favor of George Tliomas by the Dewanny 
Adawlut of zillah Purneali, and whereas I • • 

inhabitant of have voluntarily become 

security for the performance by the said William Hunter of all or¬ 
ders which may be passed thereon; I do hereby engage and bind 
mysclfi my heirs and successors, that the skid William Hunter 
shall pay the respondent, the said George Tiiomas, or his represen¬ 
tatives, whatever sum may be adjudged by the Sudder Dewanny 
Adawlut to the said respondent, or his representatives, in default of 
which, I, my heirs and succossoi%, will be answerable for such sum 
as may be adjudged against him, and for the performance of what¬ 
ever order or decree may be passed against him in the appeal 
abo veinen tioned. 

Dated this day of 1S4 

Sealed and delivered in the 1 
presence of A. B. & C. D. J 


To THE Civil Judges. 

The 18^/t May 1846. Rules for recording depositions. 

The Court desire that all the civil authorities, in recording the 
depositions of witnesses, jvill, on all occasions, observe the rules 
described in the following extradt/paragraph 21) from the report 
of the judge of Goruckpore on the administration of civil justice 
for the past year. 

“ My attention has been called to this subject, partly from ob¬ 
serving that there was no uuifunn mode of recording depositions of 
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witnesses in the nioonsIftV courts, anti partly from the record itself 
prima facie giviiijOf no refutation to the slander easily insinuated by 
a disappointed suitor that depositions in the lower court liad Iweii 
trimmed. I believe that in some cases depositions wei’e taken in the 
rough and afterwards copied fair. It has come too, under my ob¬ 
servation, that the native judges have in an off hand fashion dismis¬ 
sed a claim upon the ground of gross discrepancies in the evidence, 
which could not be detected by me after the most careful perusal. 
From a consideration of these circumstances, I directed that the 
depositions all witnesses in every court, in lieu of the old bi- 
columnar arrangement with question on one side and answer on the 
other, should bo continuously written according to the Sudder 
Nizamut’s exemplar, appended to their Circular Order No. 54, July 
16th 1830; that the interrogations put to witnesses should be in 
order, first by the party or hi® vakeel, at whoso summons they 
attended, next by the opposite party, last by the native judge; that 
all the questions put should be numbered "in a regular series; and 
that if by accident or other cause it became necessary to make a 
fair transcript of the deposition, the original rough draft (of 

lie. 


course similarly) attested should invariably be placed on the fi 
I am thus enabled to ascertain the care and attention with which 
depositions have been taken, and the latter is discernablc from the 
native judge’s own questions. They too have only when they 
allude to discrepancies, to point out the nmnhors of the different 
questions in which the deponent’s replies arc open to this imputa¬ 
tion.” 


To TiiE Civil Judges. 

The St? June 1846. Erratum in Circular Order. 

The Court of Sudder Dewanny Adawlut, for the Lower 
Provinces, direct that an error in the [Jirascology of the 4th 
paragraph of their Circular Order of the 23a January last, be 
corrected by the insertion of the terms “ provided such document 
bear the acknowledgment and verification of both parties to the 
suit,” immediately after the word “ parties” occurring in the 6th 
line of the paragrapli in question, as printed in the Bengalee 
Government Gazette of the 24th March 1846, page 172. [Sec page 
3 of this edition.] 
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Tiik 1st July 184fi. 

Pkesent : 

J. F. M. UEIp uini 
A. DICK, 

Judges, 

uikI 

B. JACKSON, 

Opfg. Tempokahy Judge. 

CASE No. 81 OF 1844. 


A Iti’fjular Appeal from the dcciaion of the Principal Sudder Amcen 

of Pacca. 

GBEESIICIIUNDER GOH, (one of the Defendants,) 

Aptellant, •. 


versus 


KTSIIRN KUNT SRAII and others, sons of the late PUN¬ 
DIT RAM SHAH, AND CHUNDER NATH SHAH and 
oTHEns, SONS OF THE LATE UTTEET RxVM SHAH, (Plain¬ 
tiffs,) Respondents. 


If^vkeel of Appellant — Tnruck Chnndcr Rai. 

IWdifel if Respondents—(xhohtin Sufder and Ram Rai. 

A SIX anna sliaro of ])er^unnahs Khiilcdabad, Slializailpoor, 
Mi>kc<>nipore, and Kliurukpoor, aiul tuppcli Suitannuggur, was re- 
^istoFcd in tlic Dacca Jclalpoor collcctorate in the name of Radlia- 
nath Rai. Of this, 12 annas belonged to Groeshchunder Goli, and 
4 annas to Oinaknnt Goh. In Magh 1239, Greeslichundcr sold 
4 annas out of liis 12, and Onuikunt Goh, liis 4 annas of the three 
first named pergunnahs, to Utteet Ram Shah and Pundit Ram 
Siiah, tl le fathers of the plaiutitfs. After 1244, Greeslichunder 
sold eojiditionally tlie remaining 8 annas of the three first named 
]»ergunuah.s to the same persons; .and the sale Jiaving become abso¬ 
lute ])y foreclosure, Greeshchunder was left as proprietor of only 
12 annas of pergunnah Khuruk])oor and tuppeh Sultanmiggur. 
In 1243, Greeshchunder *being unable to pay tlie Government rent 
on the 8 annas of the three .first pergunnahs, and on the 12 annas 
of Khurukjioor and Sultanmiggur, the whole of the joint estate was 
in danger of being sold. Tlie plaintiffs, to save their shares from 
sale, paid up the full amount. In like manner, Greeshchunder and 
Oinakunt Goh failing to pay the Government rent for the years 
124.'), 1246, 1247, and to Alagh 1248, *lhe plaintiffs from time to 
time paid the same, and now ^e h) recover from them the sum of 
6,806 iup(!es, 9 annas, G gmidas, and 3 cij'Vi’ics. 


K 
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Cireeshchunder Goh assented to the plaintiflfs’ statement in rej^ard 
to the sale of the property to their ancestors. He declared that the 
plaintiffs had settled with him for the rent up to 1244, and had given 
him, (>th Bhadon 1245, an acquittance, so that they cannot now 
claim any thing from him down to the end of 1245. In regard to 
the rents for the subsequent period, he stated that he had sold his 
12 anna share in >Sultannugur to Hubeo Lochun Bose, on the 
22nd .Ihyt 1246, and had,put him in possession,—consequently the 
})Iaintiffs should have demanded from that person the rents of Sal¬ 
tan nuggur: and as for the rents of Khurukpore, he had regularly 
paid them to the plaintiffs, and hud got receipts which he would 
produce. 

Omakunt Goh also acknowledged having sold his 4 annas in 
Khuleelabad, Shahzadpoor, and Mokeempoor, to plaintiffs’ ancestor, 
and said that he had paid the rents of 4 annas of Khurukpoor and 
Sultaniiuggur from 1243 to 1245; that he had sold 4 annas of Sul- 
tannuggur in 1245 to Rubec Lochun Bose, from whom, therefore, 
the plaintiffs should demand the rents of that mehal. In regard to 
the rents of the 4 annas of Khurukpoor, he alleged that lie held 
receipts for 1246 and 1247. 

Uuboe Lochun Bose put in a petition, in which he asserts that he 
lias jiosscssion of tuppeh Sultannuggur under j’egistered deeds of 
sale for 12 annas sold by Grceshchunder Goh, dated 22nd Jhyt 
1246, and for 4 annas sold by Omakunt, dated 17th Kartic 1245. 

The case was hoard by the principal sudder ameen of Dacca, 
.Mr. James Hcily. That officer did not consider it necessary to go 
into tlie question of the sale of tuppeh Sultanniigur to Rubee 
J jochun Bose, as that person’s name had not been registered in the 
collector’s office. Four receipts for rent paid were put in by 
Grceshchunder Goh, viz., 

1. By Utteet Ram Shah and Kishenkunt to 
Grceshchunder Goh, being a full acquittance for (in¬ 
cluding other sums) the rents of 8 annas of Khulee¬ 
labad, &c., and 12 annas of Khurukpoor and Sultan- 
nugur, n\) to the 5th Bhadon 1245, dated 6th Bhadon 


1245, for rupees, . 558 0 5 2 

2. By Kishenkunt Shah to Grceshchunder Goh 
for the rent of Khurukpoor and Sultannugur up to 

Assin 1246, dated 26th Kartic 1246, . 876 0 0 0 

3. By ditto to ditto for Khurukpoor for 1246, 

dated 2nd Phagoon 1247,..*.%... 500 0 0 0 

4. By Kishenkunt Shah to GreCshchunder Goh 

for Khurukpoor for 1247, dated 5th Sawun 1248,... 499 0 0 0 


Company’s Rupees 2433 0 5 2 
Anil one by Omakunt Goh, ,viz., one panted to 
liiin l>y Kishenkunt Bhah for the relit of Khurukpoor 
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from 1243 to 1247, dated 5tli Jhyt 1248, for Com¬ 
pany’s Rupees, . 998 0 0 0 

No evidence having been offered by Oinakunt Shall in support 
of the receipt filed by him, the principal siidder ameen rejected it. 
He also rejected the receipts filed by Greeshchunder Goh, Nos. 
2, 3, and 4, discrediting the evidence of the witnesses adduced in 
proof thereof. He considered the first receipt fully proved, and the 
defendants entitled to a deduction of thp amount thereof, with in¬ 
terest, from the rent claimed, and accordingly, on the 19th Decem¬ 
ber 1843, decreed that the plaintiffs should receive frpm the defen¬ 
dants : 

Principal. 5404 15 13 3 

Interest,. 1401 9 0 3 

- 6806 963 

After deducting the amount uf the 

1st receipt. Principal,. 558 0 5 2 

Interest,. 360 10 9 0 

- 918 11 2 2 

Company’s Rupees 5887 14 4 1 

Greeshchunder (iToh appealed to this Court The case was taken 
up by Mr. Gordon, who, after having caused the evidence of Soo- 
ruj Nath Sircar to be taken, in the presence of the vakeels, by the 
register of the Court, directed that the case should be laid before a 
full Court. , 

Mr. Gordon having left the Court, the case was taken up by 
Messrs. Reid, Dick, and Jackson. 

The Court observe that the defence rests on the fact of the part 
payment of the claim, the right not being questioned, except with 
respect to the tuppeh Sultannuggur, sold to Rubeo Lochun. The 
defendant states that he is not liable to the claim on account of that 
share from the date of sale. The Court admit the plea of non-lia¬ 
bility of defendant for the revenue of Rubeo Lochun’s tuppeh from 
the date of sale; and are of opinion that that portion of the claim of 
plaintiff should be dismissed; as they see no reason to doubt the 
bona fide nature of the transfer. The objection raised by the plain¬ 
tiff on the ground that the sale was not registered in the collector’s 
office, the Court remark, would apply equally to plaintiff whoso own 
share is not yet so registered. Regarding the question of payment 
of the rest of the claim, the Couri must'be guided in their decision 
by the receipts filed by the defendant in support of this assertion. 
The principal sudder ameen has admitted the receipt dated 6th Bha- 
don ; but rejects the three others filed by Greeshchunder. The Court 
see no sufficient.ground to reject the evidence of these three re¬ 
ceipts, which appeared to them sufficiently proved. The Court fur¬ 
ther obserye that INi the order of the principal sudder ameen uf 
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22iid August 1838, 7th Bhadon 1245, recorded on a petition of 
Grecslichunder Goh, it is stated that the pluiiitifi' Kishenkunt was 
present in the principal sudder ameen’s court on that day in the 
town of Dacca, which distinctly disproves the plaintiff’s assertion 
that, from the 1st to the 10th Bhadon 1245, he was in Narain> 
gunge, which he has pleaded with the view to invalidate one of the 
receipts filed by the defendant. This false statement having been 
established against the plaintiff*, his other assertions regarding the 
receipts filed are rendered of less force, and the Court feel the less 
confidence in them. The Court therefore reverse the decree of the 
])rincipal sudder ameen, and direct that the proceedings be returned 
to the principal sudder ameen, with orders to calculate the sum duo 
to plaintiffi admitting the validity of the 4 receipts filed by Greesh- 
ch under, and deducting from plaintiff’s claim the amount of these 
receipts.; he will also deduct the amount revenue due on account of 
tlic tuppeh Sultannuggur from the date of the second sale of the 
same by Greeshchunder and Omakunt: the remainder will be the 
sum actually due to the plaintiff The principal sudder ameen, 
after making these deductions, will give decree m favor of plaintiff 
for the remainder of his claim. The calculation to be made se¬ 
parately for the two defendants, Greeshchunder and Omakunt, 
and the decree to specify the sum due from each: costs against 
defendants in proportion to the sum finally awarded to plaintitti the 
remainder agiiinst plaintiffl 
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The 2i> July 1846. 

Pkesent ; 

C. TUCKER and 
J. F. M. REID, 

Judges, 

and 

11 BARLOW, 

TempoRAKY Judge. 

CASE No. 212 OF 1843. 


Regular Appeal from the decision of Principal Sadder Ameeu of 

Manhhoorn. 

ClIOOTA RAJAH JUCGUT JEWON LAL DHUBBUL DEB, 
SON OF GOPEENATll DHUBBUL, (Defendant,) Appel¬ 
lant, 

versus 

RAJAH HURRISCHUNDER DHUBBUL DEB, on demise 
RAJ SOOKMAR DHUBBUL DEB, (Plaintiff,) Respon¬ 
dent. 

RAJAH GOPEENATH DHUBBUL and RANEE MOKOOT- 

MONEE, ABSENT IN APPEAL, DEFENDANTS IN ORIGINAL SUIT. 

Wukeel of Appellant — Gholam Snfder. 

Wukeel of Respondent — Mr. J. G. Waller. 

This plaint was filed on the 14th of January 1840. PJaintilF 
states that, in consequence of the incompetency of Rajah Gopecnatli, 
his estate was taken under charge of the Court of Wards, lianee 
Seeromonce Dibah, the Rajali’s mother, got a farm of it for tho 
support of the family for 2 years 1235 and 1236, Midnapore style, 
from the Court, on his security, agreed to give him half the profits, 
and should any loss accrue, to pay the same herself or by her 
heirs. She held the farm from 1828 A.< D., or 1235 F., to 1829 
A. D. or 1237 Fuslee, made away with all the sums she collected, 
and failed in paying even the GoYernraeht demands. The collector 
was in consequence importunate W'ith him, and his estate was about 
to be sold, when he paid into the collector’s treasury Company’s ru¬ 
pees 8938-7-11 gundas, who gave him receipts for tno same. 
He applied to the Ranee for that sum. That he realised Company’s 
rupees 5000-7-11 gundaJj, from the*farm, and frequently demand¬ 
ed the balaiice, Cohijiany’s rupbes 3938, from the Ranee. She 
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died in 1240 without paying him. Ranee Mokootmonee took 
the farm subsequently : she promised to pay him the balance, but 
did not. Juggut Jewon Lai is now in possession of the estate, hav¬ 
ing attained his majority. He sues him, and the other defendant 
us a precautionary measure, for the above balance, with interest to 
the same amount, total rupees 7876, and claims interest tliereon to 
date of realisation. 

Answer of Ranee Moko(*traonee. My disqualified husband’s estate 
was under the Court of Wards; according to the customs of our 
family, tlie eldest son of the Pat Ranee has the conduct of all afiairs 
connected with the Raj. Ranee Seeromonee was only entitled to 
maintenance, which she always enjoyed. No claim against her can 
bo recovered from the Rajah’s zemindaree or demanded from us. 
When the Rajah’s estate was under the Court of Wards, proper per¬ 
sons \verc in charge of it, and the family were in no way in distress¬ 
ed circumstances. The plaintiff' got a farm in the name of Ranee 
Seeromonee, collected from the ryots on the estate himself, paid a 
portion of the jummut and made away with the romaindjir of the 
collections. He collected on his own account: how can now 
sue for any loss ? I never promised, as alleged, to pay plaintiff 
from the profits in the Government treasury; I have no power 
over them. • 

Answer of Ra.jah Juggut Jeewon, as above. 

The principal sudder ameen. Sham Chunder Ray, on the 4tli 
July 1843, decreed in part for the plainjiiff. He held tiiat the farm 
was not given to plnintiif in the nmne of Ranee Seeromonee; that 
the Ranee held herself and heirs res|X)nsiblc to plaintift^ who stood 
security for her; and that she promised to pay from the profits of 
the estate. Having deputed an ameen to enquire the actual amount 
of collections made by the plaintiff, he declared the amount to be 
rupees 7071-4, after deduction of 10 per cent, for expences. By 
the receipts put in on the part of the plaintiff, it was proved that 
the sum of Conipany’s rupees 8938-7-12 gundas had been paid 
by him to the collector, leaving the sum of Company’s rupees 
1867-3-11 gundas due to the plaintiff, which, with interest to the 
same amount, being Company’s rupees 3734-7*3 gundas, he 
decreed in liis favor, to be realised from the Rajah’s estate, as 
the debt had been incurred for the family. 

•By the Court. 

The plaintiff pleads the eqllectipns were made by Ranee Seero¬ 
monee, and were disbursed for the purposes of the family: whereas 
the amcen’s report, and the whole of the evidence on the record, 
show that the plaintift’ himself made the collections, wdiilst the re¬ 
ceipts of the collector, put in by tlie plaintiff, prove that he paid 
nearly the whole of the farming hipiself, as the instalments 

fell due. It is clear that he wfCs the real farmer for the 2 years 



( 2(32 ) 


alliKled to in the y)laint, and managed the farm himself; plaintiff, 
nndtT these circumstances, can have no claiii! against the defendants 
personally or the Rajah’s estate. The Court therefore decree for 
the appellant with all costs.' 

The 4Tn July 1846. 

Present : , 

J. F. M. REID, 

Judge. 


Petition No. 984 op 1844. 


In the matter of the petition of Anund Kislnvur Rao, filed in 
this Court on the 22d November 1844, praying for the admission 
of a special appeal from the decision of C. T. Davidson, acting 
judge of Mymensing, under date the 23d August 1844, confirm¬ 
ing that of C. Mackay, principal suddor ameen of Mymensing, 
under date 21st February 1844, in the case of Mr. C. K. Brorlie, 
plaintiff, versus Anund Kislnvur Rae and others, defendants. Pleaders 
Waller for appellint, and Skinner for respondents. 

It is hereby certified that the said application is granted on the 
following grounds. 

The plaintiff sued to recover damages from the defendants, Anund 
Kishwur Rae and certain other persons, in consequence of the 
former, who was the zumeendar, having instigated the other defen¬ 
dants, his ryots, from working for the plaintiff, whereby the in¬ 
digo expected from certain lands specified was not produced— 
laying his action at rupees 2,988. 

The principal sudder ameen awarded as damages the sum of 
rupees 1818, and the judge confirmed the decision. 

The principal sudder ameen not having recorded in his decision 
the mode by which he assessed the damages, was called on to 
explain. His explanation not being considered satisfactory, it is 
ordered that the special appeal be admitted, and the case sent back 
to be placed on the file again, in order that the principal sudder 
ameen may assess the damages again in presence of the parties, and 
record distinctly the grounds on which he Wxes the amount. 

Usual order regarding the return of stamp duty. 
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The 7th July 1846. 
Present : 

R. H. RATTRAY, 

Judge. 

CASE No. 230 OP 1845. 


Regular Appeal from a decree passed hy the Judge of Tirhoot, 

J. F. Catlicartf Mag ZOth 1845. 

ISREE DUTT CHOUDHREE and others, Appellants, 

(Plaintiffs,)* 

versus 

SUNKER DUTT JHA and others. Respondents, 

(Defendants.) 

JVukeel of Appellants—Neel Munee Banoojeh. 

Wiilieel of Respondents—Abbas Ali. 

This suit was instituted by appellants, on the 1st August 1844, 
to recover from respondents Company’s rupees 88-11-0-2, principal 
and interest, being arrears of rent for eleven years, 1241 to 1251 
Fusloe, both inclusive, on two beegahs^ ten beeswas of land, in 
niouzah Karinj. • 

The judge’s decree is as follows; ‘ In this case the plaintiffs, who 
are proprietors of 14 annas’ share of the village of Karinj, sue the 
defendants for rupees 88-11, being 10 years’arrears of rent, with 
interest, on 2 bheegas, 10 cottas of land, at the usual rate of the 
village, viz., S. rupees per bheega for rice land, and 2-8 for garden 
ditto. The defendants deny the claim, and state that they have 
been in possession of and cultivated the land in question for the last 
75 years, at the rate of 5 annas per bheega, and for which they had 
a kubaleh. The plaintiffs having failed to shew that the rent had 
ever been levied at the higher rate, and a former decision of princi¬ 
pal sudder ameen, of the 8th May 1834, bearing on the case, having 
fixed the rate at 5 annas of a similar piece of land: it was ordered, 
that the case be decreed; but that the rent be levied at the lower 
rate, viz., 5 annas, each party paying their own costs.’ 

In appeal, it has been nrged,*that the case was disposed of in the 
zillah court without any opportunity being afforded to appellants 
(plaintiffs) of adducing evidence in support of their claim; that re¬ 
spondents (defendants) having mentioned another suit which bore 
upon the question, the fact was admitted by them, appellants, but^ 
that it never was supposed by thtjin that that suit would form the* 
only ground of disposal of their preseht claim; wltich could and can 

L 2 
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be established by documents, which they were not permitted to file, 
and which they pray may be accepted and enquired into, on a 
revisal of the case. 

There is nothing on the record to disprove the above; and it is 
but a fair inference from the general wording of the decree, that it 
is a true statement. Besides the decree is incomplete, and cannot 
be affirmed, if not found liable to reversal or modification, as it now 
stands; for no specific amount is adjudged of cither principal or 
interest: the respondents are to pay at tlie rate of 5 annas per 
bheega, which begins and ends the judgment. 

The zillah decree is hereby cancelled; the proceedings will be 
returne 1; the parties will be allowed to file any documents they 
may wish to submit; and the case will be disposed of by a specific 
decision, after a due consideration of what these and the evidence 
generally may be found to establish. 

The 7th July 1846. 

Present : 

R. II. RATTRAY, 

Judge. 


CASE No. 188 OP 1844. 

Regular Appeal from a decree passed hg the 2nd Principal Sudder 
Amcen of Tirhoot^ Syud Ushru f llostrhii Aprd 3rd 1844. 

SHEIKH FUZI. ALl and SHEIKH ASGIIUH ALI, 
Appellants, (Defendants,) with others, 

versus 

MOOST. BIBI IMAMUN, Respondent, (Plaintiff.) 
fVukeel of Appellants—Gholam Ahmud Khan. 

Wukeel of Respondent—Abbas Ali. 

This suit was.instituted by respondent, on the 8th of April 1843, 
to recover from appellants, and other defendants in the case wlio 
have not appealed, the sum of Company’s rupees 2,133-0-6, arrears 
of rent on mouzahs Kunchunpore and others, from 1240 to 1246 
Fuslee. 

The decree is, in substance, as follows: ‘ The plaintiff (respondent) 
has sued the heirs of Moost. Hoseinee Begum and Talib Ali, the 
original lessees, setting forth that 5000 Sicca rupees were paid in 
advance; that an agreement was ^entered intoon the 17th llysakh 
1238 F., under*which the ieirs (of the above persons) hold 
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possession of the lands; that the annual payments from defendants 
to plaintiff, were fixed at Sicca rupees 629-13-6, and that, up to 
1239 F., this was paid; but that from 1240 F., there are balances; 
that, according to the accounts, after deducting the advance of 5000 
rupees, there is due to plaintiff Company’s rupees 2,133-0-6, 
which sum is now sued for. No answer has been filed by the 
heirs of Iloscinee Begum, but two individuals, Moost. Goraanee 
Begum and Moost. Mohuirgnudee Begum, have denied any connec¬ 
tion with the case; and the heirs of Talib Ali have intimated, in their 
answer and a subsequent petition, that they are the persons con¬ 
cerned, and that, as regards Hoseinee Begum, every thing has been 
settled. They state that, up to 1243 F., the villages remained 
uncontcsted, but that then they were attached, and resumed by 
Government, and a settlement was made with them, as farmers. 
By the accounts it will appear, that a heavy balance is due to them. 
Whereas an yareh-ikraimamch (lease agreement) is the ground of 
this action, and both parties have acknowledged it; and the heirs 
of Talib Ali have admitted that, as regards the rent, the matter 
rests with them: the enquiry therefore necessarily bears upon their 
responsibility. Now, the villages have been resumed by Govern¬ 
ment since 1244 F.; therefore any claim under the ihrarnameh 
subsetjuently to that year, cannot be recogjiis^d: plaintiff must 
make her’s by a distinct suit. As regards the period prior to 1243 
F., defendants assert that they have paid up to 1241 F.; but their 
evidence in support of this is inadmissible, and their non-payment 
between 1241 and 1243, is not deuied fiy them; and it is just and 
proper that from 1240 to 1243, the rent, principal and interest, be 
})aid in conformity with the terms of the ikramameh. It is ordered 
therefore that plaintiff receive Sicca rupees 629-13^ for each year 
from 1240 to 1243 F., principal money, with interest calculated 
y(;arly to thq date of this decree, but the interest not to exceed the 
principal: costs to be levied in proportion to the amount adjudged; 
and interest on the whole to bo paid prospectively, till the judgment 
be satisfied ; all this by Sheikh Fuzl Ali and Sheikh Asghur Ali, 
defendants, and heirs of Talib Ali. But, W’hereas this decree is 
founded on the admission of the heirs of Talib Ali, only, it is not to 
be an obstacle to anything that may be brought forward by the 
heirs of Hoseinee Begum. The amount now decreed against the 
above named two persons,(Fuzl Ali and Asghur Ali) is Company’s 
rupees 5,873-14-6-16.’ 

This decree is illegal,.and the f^ounds of it unintelligible ; and 
the vmkeeU of the parties have acknowledged their inability to solve 
the difficulty which meets every attempt to explain it. The claim 
was for a specific sum. Company’s rupees 2133-0-6 ; the same being 
the balance due after a deduction of Sicca rupees 5000, received in 
advance on the occasion of the 4ease being granted; principal and 
iuterest taken into account. This deduction has been lost sight of 
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altogether; and if made from tjie amount adjudged, the remainder 
would not yield the rents of a single year'; while, as the award 
stands, respondent gets more than double what she sued for. 

The judgment is cancelled; and the proceedings will be returned 
for a proper disposal of the case. The usual orders will issue in 
regard to stamps and costs. 

The 19Tn July 1846. 

Present : 

0. TUCKER and 
J. F. M. REID, 

Judges, 

and 

R. BARLOW, 

Tempy. Judge. 

CASE No. 38 OP 1844. 

A Special Appeal from the decision of Race Radhn Gocind Shome, 
Ptincipal Sadder Ameen of Hootjhhj. 

MOULVEE ABDOOLLA, (Plaintipp,) Appellant, 

verms 

MOOST RAJESRI'DOs'sEA* and mudoo soodun shah, 
(Defendants,) Respondents. 

Pleaders—Golam Sufdur for Appellant^ and Sheo Nurayn Chatterjea 

for Respondents. 

This action was brought by the plaintiff as nnttuwuleetor superin¬ 
tendent, of a mosque at Chinsurah, to prove his right to receive the 
rent of 8 cottahs of land, on which were two houses in Meeanbyre 
in Chinsurah, and to recover the sum of 30 rupees, 6 annas, principal 
and interest, of the rent from the commencement of 1244 to Ughun 
1248 B. S. The suit was laid at 18 times the amount of the annual 
rent, and the amount of the rent claimed, or Company’s rupees 125. 

The defendant, llajesri, stated that the 8 cottahs in question, of 
which the juma was 5 sicca rupees per anhum, recorded in the name 
of her father-in-law, Gopeenath Shah^ and a tank, of which the juma 
was 1 rupee, in the name of hpr'son, Buddun Chunder Shah, were 
held from the superintendent of the mosque by her husband, Moorlee 
Shah; that Mahomed Ufzul, the late superintendent, borrowed from 
her husband 51 rupees for the repairs of the mosque, and mortgaged 
to him the rents of the 8 cottahs and tank for 3 years, providing in 
the deed qf mortgage, dated ^9th* Jhyt 1219, that the debt was to 
bear interest at one per c^nt per mensem for those 3 years, and that 
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at the expiration of three years, if the debt were not paid off, the 
rent of the 8 cottaiis, 5 sicca rupees per annum, should be sold to 
him for the debt, and the rent of the tank, or one rupee per annum, 
paid to the superintendent for the expenses of the mosque. She 
contended that the debt having been incurred by Mahomed Ufzal 
for the repairs of the mosque, and that as the mortgage had not yet 
been cleared off, the engagement was binding on his successor, the 
present plaintiff^ • 

Muddoo Sudun Shah, the son of Moost. Rajesri, pleaded that he 
was not responsible for any rent, his grandfatlier and father having 
by gift made over all their property to his mother. 

The sadder amcen of Hooghly, Bhyroo Chunder Bose, was of 
opinion that the plea of the defendant was not tenable, for even ad¬ 
mitting the execution of the deed, as stated by her, yet as from the 
commencement of 1222 (when the 3 years expired) up to the end of 
124.3, a period of 22 years, the defendant had received 5 x 22= 
110 rupees, being 8 rupees above the amount of the debt, with an 
equal sura as interest; the mortgage must be considered as paid pff. 
He therefore, on the 22d July 1842, decreed that the plaintiff should 
recover rent from 1244 to Ughun 1248, both inclusive, with interest, 
or 32-10-0, with costs, and further interest to the day of payment. 

Moost. Rajesri, dissatisfied with this decisi<2nf appealed to the 
judge, who referred the case to Rae Radha Govind Shome, the 
principal sudder ameen. That officer recorded his opinion that it 
was clearly proved that the late superintendent did bonafide borrow 
from the husband of Rajesri 51 rupees for the repairs of the mosque, 
and execute a bond on the terms stated in the answer, and that al¬ 
though wuqfi or endowed property, could not be alienated, yet the 
transaction could not be considered as a violation of the intention of 
the endower (to keep the mosque in a proper state,) and was binding 
on the present superintendent, the original plaintifK He therefore, on 
the 9th May 1843, reversed the sudder amecii’s decree, and dismiss¬ 
ed the plaintiff’s claim with costs. 

On the application of Moulvce Abdoollah for a special appeal, the 
Court (present J. F. M. Reid) admitted it, on the 13th December 
1843, to try whether the mutuwuhe^ or superintendent, of a mosque, 
could alienate, by sale or mortgage, any portion of the endowed pro¬ 
perty. The case having come on before Mr. E. M. Gordon, was 
referred by him, on the tth June 1845, to a full sitting of the Court, 
and that gentleman having left the Court, was brought, on the 7 th 
May last, before Mr. Reid,* who observed:—It must be admitted 
that the rent of tlie 8 cottahs in question was pledged to the hus¬ 
band of Rajesri for the payment of a debt It remains to be deter¬ 
mined w'hether, under any circumstances, the alienation, though but 
temporary, by mortgage, by the late superintendent, is binding on 
himself or his successor; 2d, whether the fact of the debt having 
been contracted bona fide for the Use of the mosque, would alter the 
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case; 3d, whether, though the mortgage bo considered as binding 
on the alienator, but not on the successor, the case would be altered 
by the fact of the change in the superintendents being caused not 
by the death of the former incumbent, but by his resignation in fa¬ 
vor of the present incumbent. Before bringing the case before a 
full bench, I direct that the moulvee of the Court be called upon to 
give his opinion on the points above indicated.” 

The law officer of this Court stated in hvi futwa, that the alienation 
by mortgage of land devoted to religious purposes, and of the pro¬ 
duce of such land, is invalid; that tho fact of the land being mort¬ 
gaged for the repair, or other benefit of the mosque, does not affect 
the caso; and as the alienation by the former mutnwullee was illegal, 
it does not signify whether the present incumbent succeeded by a 
death vacancy, or the resignation of his predecessor. 

Judgment. 

The Court, under the above exposition of the law, annul the deci¬ 
sion of the principal siuUler ameen, and confirm that of tiie sudder 
anicen, tlfecreeing tho appeal with costs. 

The Oth Judy 1846. 

* Presfnt: 

a TUCKEll and 
J. )f\ M. UEID, 

* Judges, 
and 

11. BARLOW, 

Temj’oiiaiiy Judge. 

CASE No. 169 OP 1844. 


Spreial Appeal from the dechimi of the Jmhje of West Burdwaiiy 
in appeal from the jmUjment of the Principal Sudder Ameen. 

RANEE CIIUNDRA BIJLLEE KOWAREE, widow op DA- 
MODIIUR DHULL, Paupek, (Plaintiff,) Afi'ellant, 

versus * 

RANEE KUMMTJL KOWAREE, RAJAPl MEIITAB CHUN- 
DER RAY, GUDADUUR BXNORJEA, and otheus, 
(Dependants,) Respondents. 

This is a special appeal against the order of the judge of West 
Burdwan, dated 20th of June 1843, reversing the decision of tho 
principal sudder ameen, Doorganarain Ray, of the 24th June 1842, 
admitted by Mr. Tu«ker on the b9th*Maich 1844. 
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Plaintiff states her deceased husband, Damodhur Dhull, had a 
mohurruree tenure antecedent to the acquisition of the country by 
the British Government, called Raranugger, &c., which he held on 
ajuminaof 406-3*7^ without variation. In 1242, in consequence 
of the neglect of her husband’s amlah, some delay occurred in the 
payment of the rents, and the defendant obtained an exparte sum¬ 
mary decree under Regulation VII. of 1799 for balances. On 
applying for its executicgi he stated her husband was in possession 
of the said mohurruree tenure, without mentioning the fact that it 
was his zemindaree right, and, contrary to law and custom, prayed 
for permission to re-settle the estate. The deputy collector issued 
notice to her husband, who pleaded that his mohurruree was his 
zemindaree right; that it could not be subjected to re-settlement 
under a summary decree, and produced sundry documents to prove 
his mohurruree right, which was also admitted by the defendant. 
He further urged that, by Clause 5, Section 18, Regulation VIII. 
of 1819, the holdings of cultivating ryots only were liable to bo 
re-settled, not tenures of the nature of that which he possessed. In. 
1244 plaintiff’s husband died, and the defendant, having obtained 
permission to make a fresh settlement, issued notice on her from the 
zemindaree cutcherry. Accordingly on the 14th Maugh 1244, plain¬ 
tiff sent her people Madhob Lai Baboo and others to the Rajah’s 
house at Biuxlwan, and paid to Bussunt Lai and others, his servants, 
260 rupees balance from 1239 to 1242. They applied for receipts, 
which were refused till all the balance was paid. Plaintiff’ sent it 
through Sreedhun Biswas; notw.'thstahding, the Rajah rejected the 
money, and, on the 13th By sack 1245, made a “ sanee bundobust 
neclam,”—sold the rc-settlemont of the estate, which was bought at 
an inconsiderable price by the defendant Gudadhur Banorjea. 
Plaintiff appealed to the judge and to the deputy collector, and was 
referred to a regular suit She accordingly brings this action to 
have the new settlement upset, to have her mohurruree right esta¬ 
blished, and also for mesne profits from 1245 to 1247 at rupees 
393-12-12 gundahs per annum after payment of rents, being rupees 
918-13-10-2, with interest thereon rupees 146-2-13-1, making a total 
of Company’s rupees 1065-0-3-2. A supplementary petition was 
put in on stamp covering the estimated value of the mehal rupees 
1625, making the action amount to Company’s rupees 2690-0-3 
gundahs. • 

Answer of the Rajah of Burdwan. Plaintiffs husband was a 
mohurruree malgoozardar inr my' zemindaree. Such under tenures 
being in balance, the balance is recoverable under provisions of Sec¬ 
tion 15, Regulation VII. 1799, and Clause 5, Section 18, Regula¬ 
tion VIII. of 1819. In 1242 the rents due by plaintiff’s husband 
were not paid; 1 sued summarily under the above laws; the deputy 
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collector gave me a decree; in execution the balance was not rea¬ 
lised, and an order, granting me permission to make a fresh settle¬ 
ment, was passed. 1 issued notice as is customary; the mundle and 
paicks acknowledged its receipt; and on the 13th Bysack 1245 are- 
settlement was made in my cutcherry in full assembly. The sale 
of such re-settled estate cannot be broken up. Plaintiff, by Regula¬ 
tion VIII. of 183], ought to have sued within one year from date of 
reversal of the summary decision. r 

The principal sudder ainecn, in his decision of the 24th June 
1842, held that the tenure of the plaintiff, was a mokurrureey and not 
a khoodkasht as described in Clause 5, Section 18, Regulation VIIl. 
of 181 i]; that it was a transferable one, which could only be sold 
publicly by the collector under Clause 7, Section 15, Regulation 
Vll. 1799, and Act VIII. of 1G35; and decreed for the plaintiff, 
upholding his mokurntrte tenure, reversing the new settlement, and 
awarding mesne profits, which he charged to Gudadhur Banorjea, 
the purchaser. 

The judge, on the 20th June 1843, reversed the above decision. 
The app§llant, he observed, had obtained permission from the de¬ 
puty collector of Bancoorah to make a new settlement, in execution 
of the decree he had obtained against the respondent under Regula¬ 
tion VII. of 1799., It is clear respondent was in balance. Re¬ 
spondent is not a mokurrureedar under Section 18, Regulation VIII. 
of 1793. It was not necessary as laid down by the principal sud¬ 
der ameen that the land in question should be sold by the collector. 
The order for a re-settlement was.known to plaintitti and no action 
was brought by her for reversal of that order within twelve months 
as required by Regulation VIII. of 1831. The plaint is inadmis¬ 
sible, and it is unnecessary to enquire into her pleas. 

By the Court. 

The plaintiff, special appellant’s tenure was of a nature of those 
contemplated in Section 15, Regulation VII. 1799, and was trans¬ 
ferable under that law; the sale of which, on balance accruing, 
could only • be made publicly by the Government officers. These 
are the grounds on which the application for special appeal was 
admitted. The Court reverse the decision of the judge and decree 
for the appellant, with costs and mesne profits chargeable to re¬ 
spondent, Rajah Mehtab Chuuder, to the date of possession. 
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The 9tii July 1846. 

Present : 

C. TUCKER and. 

J. F. M. REID, 

Judges, 

and 

R. BARLOW, 

Temporary Judge. 


CASE No. 168 OP 1844. 


Special Appeal from the decision of the Judge of West Burdwan^ in 
appeal from the judgment of the Principal Swlder Ameen, 

RANEE CIIUNDRA BULLEE KONWAREE, widow op 
DAMODIIUR DHUL, (Plaintipf,) Appellant, 

versus * * 

GUDADHUR BANORJEA and others, (Defendants,) 

Respondents. 

This is a special appeal, admitted by Mr. Tudker on the 19th 
March 1844, against the decision of the judge of West Burdwan. 
The parties are the same as iii case No. 169, this day disposed of 
by the Court, and the circumstances out of which the two appeals 
arose arc similar. 

The defendant, Gudadhur Banorjea, purchased plaintiff’s mohir-- 
raree tenure when put up for sale by the rajah of Burdwan. The 
sale in case No. 169 having been declared illegal, tlie purchaser 
must in execution of the Court’s decree be ousted, and possession be 
given to the (plaintiff) appellant. 

The judge’s decision is reversed, and also so much of the prin¬ 
cipal sudder ameen’s order as directs that mesne profits be realised 
from the defendant, Gudadhur Banorjea, whose costs and also the 
mesne profits, are, by this decree, made chargeable to the raj all. 

Ordered, that copy of the Court’s decree in case No. 169, be filed 
with the record of this case. 




o 
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The 9th July 1846. 

Present ; 

C. TUCKER and 

J. ¥. M. REID, 

Judges, 

and 

R. BARLOW, 

Temporary Judge. 

CASE No. 210 OF 1844. 

SHEB CHURN SURMA GUNGOLEE and KALEENATH 
SURMA, (Plaintiffs,) Appellants, 

versus 

KUMMUL SIRCAR and others, (Defendants,) 

*' Respondents. 

Special Appeal from the. decision of the Principal Sudder Ameen of 

Myrnensinpi in appeal from the judgment of the Sudder Ameen. 

This was a special appeal admitted by Mr. Tucker on the 21st 
May 1844. 

Plaintiffs sued for several buffaloes sold to them by Baneekishen 
and Sistee Gope, carried off by the defendants, Kummul Sircar and 
others. ^ 

The defendants, Ateet Ram Gope, Bishnat Gope, and Gowree 
Sunkur Gope, answered, that they were not responsible to plain¬ 
tiff ; tliat the heirs of Banee and Sistee should have been sued. 
These last never sold the cattle; and their widows, Joymonee and 
Chandmonee, have all along had them in their possession. One of 
the buffaloes is the joint property of the two widows of Fukeer 
Chand, Sreekanth, and Gowree Sunkur, and could not be sold by 
Banee and Sistee but with consent of all the sharers. 

In reply, it was urged that Baneekishen and Sistee Gope sold 
the buffaloes and made them over to plaintiffs, and consequently 
there was no necessity to include them as defendants,—the parties 
who had carried away the cattle had been made defendants. 

At this stage of the proceedings the widows of Baneekishen 
and Sistee Gope put in a petition, defying the sale of the cattle by 
their husbands, and pleaded that their ser^nts only had been sued. 

The sudder ameen of Mymensing decreed for the plaintiff. 
He considered the deed of sale to the plaintiffs proved by the wit¬ 
nesses ; the cattle were two years in plaintiffs’ possession. One of 
the buffaloes claimed, he excluded from the decree as being joint 
property, and awarded the remainder to be demanded from the 
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defendants, Kummul Sircar, Sunkur Sein, Ateet Ram Gope, Gow- 
ree Sunkur, Bishnath, and Gour, with whatever profits they may 
have derived from the cattle. Costs were made chargeable to al 
the defendants. • 

The principal siidder ameen, Mr. Charles Mackay, on appeal by 
the widows, Chandmonec and Joymonee, nonsuited the plaintiffs 
because they had not sued them before the siidder ameen. He 
stated the appellants’ pleas had not been investigated in the lower 
court, and decreed in their favor. 

By the Court. 

As the special appellants in this court have omitted to name and 
indicate as respondents the two widows, .loyraonee andChand- 
nionee, on whose appeal to the principal sudder ameen the decision 
of the sudder ameen in favor of the present appellants was re¬ 
versed, their petition of appeal must, under the Circular Orders No. 
211, of the 1st July 1842, be held to be incomplete, and inadmis¬ 
sible under the Regulations, and is accordingly rejected with costs. 

The llTH July 1846. 

Present : 

R. II. RATTRAY, 

Judge. 


CASE No. 213 OF 1845. 


Regular Appeal from a decision passed by the Principal Sudder 
Ameen of Sarutif Mohummud Rafik Khan, June 27th 1845. 

KISHEN CHUND MUHTOON, Appellant, (Plaintiff,) 

versus 

GOPAL CHUND, MUNOHUR DAS, and BALKISHUN 
DAS, Respondents, (Dependants.) 

Wukeel of Appellant—Gholam Sufdur. 

Wukeels of Respondents—Edward Colebrooke and Hamid RusooL 

This suit was instituted by appellant, on the 26th June 1843, to 
recover from respondents Ctynpany’s rupees 6,269-M-fi-S, principal 
and interest, in virtue of a (or,memorandum) dated the 2nd 

Asin 1245 Fuslce. 

Appellant’s statement was to the effect that his father, Poorun- 
dur, had money dealings with the respondents, who were bankers; 
and that, on the 2nd of Asin 1245, he, Poorundur, proceeded to 
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their (respondents’) honse, when, after the necessary references to 
the various books of account, a balance appeared in his favor of 
Sicca rupees 4,101; for which a ehitha (or memorandum) signed 
by Gopal Chund was given; upon which the present claim, Foo> 
rundur being dead, is preferred by his son and representative. 

The ehitha or memorandum was filed: stating, in as many words, 
that, on tile date specified, the sum named, bearing interest at 10 
annas per cent per mensem, was due fmm the respondent Gopal 
Chund to 710^ Poorundur'Muhtoon, but Kucha Ram, another son 
of Poorundur, and brother to the claimant (appellant,) Kishun 
Chund. There is no signature to this paper; which, further, was 
2 dain originally, but was stamped on payment of the prescribed fine, 
to render it admissible as a document in the present suit Appel¬ 
lant states the name of Rucha Ham, instead of his father’s, to be 
attributable to the latter having had three distinct accounts with 
the house; one in his own name, one in his brother’s (Ram Ki- 
shun’s) and one in his son’s (Rucha Ram’s;) but of this there is 
nothing beyond impellant’s assertion; nor is there any thing to shew 
that, as ’Rucha Ram’s heir or representative, appellant has any 
rights whatever. 

This was not, however, the ostensible ground on which the prin¬ 
cipal sudder ameeiji, dismissed appellant’s claim. He did not con- 
siaer the evidence of the witnesses, who had sworn to the account 
being compiled on reference to the several books of the banking- 
house, to be trust-worthy ; because, amongst other reasons, nineteen 
out of twenty of those books had burnt long before, and the 
remnants of the nineteen, and the single one saved, had been 
in deposit in the court since the 7th Bhadoon 1242 F., (15th Au¬ 
gust 1835,) and were retumecT to the bankers on the 8th Asin 
1249 F. (8th October 1841): of course the asserted references to 
them in 1245 F. (1838) at the house of res|-)ondents, was impos¬ 
sible, and false on the very face of it, and left no doubt of the claim 
being a tissue of fraud and collusion between the principal who 
urged it, and the witnesses who upheld it by their testimony. 

The dismissal by the principal sudder ameen is afiirmcd\ with 
all costs chargeable to appellant. 
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The 15th July 1846. 

Present : 

J. F. M. REID and 
A. DICK, 

Judges, 

and 

W. B. JACKSON, 

Offg. Tempy. Judge. 

CASE No. 27 OF 1842. 

Special Appeal from the decision of the Deputy Commissioner of 

Assam. 

GOURNATH SOORMA MOOJUMUDAB, Appellant, 

(Defendant,) 

versus 

JOOGEYSUR GOSAIN, Respondent, (Plaintiff.) 

The appellant states that he borrowed the sum of 3001 rupees 
from one Hullec Ram, on the surety of the respondent; that Hullee 
Ram sued them both and got a decree; that respondent afterwards 
sued him for the amount on the pica oC having paid the whole to 
Iluliee Ram as decreed ; that hA, appellant, proc^uced proof that the 
sum of 866 rupees had been deposited in court on his account, in 
payment of the decree got by Hullee Ram; in consequence, respon¬ 
dent obtained a decree against appellant for 2136 rupees, and was 
told he might sue whomsoever had received the above sum depo¬ 
sited in the court on account of Hullee Ram’s decree; that respon*- 
dent therefore instituted this suit for rupees 514-9^, of the above 
866 Company’s rupees again, against him and against the heirs of 
Hullee Ram; and the lower courts decided in his favor against 
him, appellant, only, and released the heirs of Hullee Ram. He, 
a])pellant, contended that, as in the former suit for the whole 
amount, judgment was given in his, appellant’s, favor with respect 
to this amount, the respondent’s claim against him for tins said 
sum, could not be legally upheld. 

The respondent has defaulted. 

The Court are of opinion that If the plaintiff in this case had any 
now evidence to produce, which shewed the former decision on his 
suit to be erroneous, he should have applied for a review of judg- 
numt, he could not again sue the appellant on the same claim. Ap¬ 
peal decreed with full costs, the lower courts’ decisions reversed, and 
the suit dismissed. • 
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The 15th July 1846. 

Present ; 

J, F. M, REID and 

A. DICK, 

Judges, 

and 

W. B. JACKSON, 

« * 

Offg. Tempy. Judge. 

CASE No. 2 OF 1843, 

Special Appeal from the Judge of Zillah Dinagepoor. 
MAHA RAJAH JUGGUT INDUR , BUNWAREE LAL 
BUHADUR AND OTHERS, Appellants, (Defendants,) 

versus 

DEEHOO RAEE, Respondent, (Plaintiff.) 

Pleaders—Raj Narayn for Appellants^ and Rama Pershad for 
, Respondent. 

This is a suit, laid at rupees 1753-7-5-3, for the recovery of pro¬ 
fits of three years of a lease for five years of a farm, granted by 
appellants to respondent, an4 whence they ousted him at the com¬ 
mencement of the third year, on th# plea of his not giving another 
surety, his original’surety having died. 

The facts of the lease, of the death of the surety, and the ousting, 
are admitted by appellants. 

The only points for inquiry were, the right in appellants to oust 
or not: and if not, the amount of profits of the lease during the 
three years respondent was unjustly dispossessed. 

The respondent’s allegation is that his surety died a few days 
after he took the lease; that he offered to give another surety, but 
was told it was not necessary, and he remained in possession all 
1235 and 1236, and paid up the whole of the rent. 

On a surety being required from him in 1237, he produced a 
person named Jomool Mundul, who was rejected by the deputy of 
the appellants, because respondent would not pay a fee of 100 ru¬ 
pees, and he was ousted. 

The appellants allege that they‘issued* twq notices on the respon¬ 
dent to give another surety; thdt he managed to dilly-dally till the 
end of 1236, when they ousted him, as he was a pauper, sufficiently 
evident from his suing in this case as a pauper. 

The principal sudder ameen decreed the sum of rupees 603-13 
out of the claim, as due by appellapts, with costs in proportion. 
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Tlte judge in appeal affirmed the decision of the principal sadder 
anieen. 

A special appeal was admitted, because it did not appear apparent 
how the lower courts could decree my damages, when no surety 
had been furnished by the leaseholder on the decease of bis origi¬ 
nal surety, and because the fact of only a small portion of the claim 
being adjudged, required further consideration. 

, Judgment. 

The appellant having failed to shew that his tenant, the respon¬ 
dent, was in arrears, it follows he was unauthorized to oust the 
tenant. As to the surety having died, the Court observe, that the 
landlord could come upon the heirs of the surety, and upon his pro¬ 
perty, for period of the lease, and therefore had no right to require 
new security, unless so stipulated in the deeds. Therefore they 
dismiss the appeal with costs, confirming the decisions of the lower 
courts. 

The 15th July 1846. 

Present : 

J. F. M. REID and 

A. DICK, 

J UDOES, 
and 

W. B. JACKSON, 

Offg. Tempy. Judge. 

CASE No. 223 OF 1843. 

Regular Appeal from the decision of the Principal Sadder Ameen of 
Moorshedahadf Mohumud Kuleem Khan. 

jy NARAIN BOSE and others, Appellants, (Defendants,) 

versus 

DOOLA DIBEEAH and others, Respondents, (Plaintiffs.) 

Pleaders—Ram Pran and Bunsee Budun for AppellantSy and Mr. 

Waller and Ghoolam Sufdur for Respondents. 

Suit laid at Company’s rupees 4,573-7-8, for possession on beegahs 
247-6-15 of land. 

The respondents found their claim on a decree, adjudging to them 
all the low lands in beel Borapokra; and state that they sued for 
298 beegahs of the above heely and ^ot a decree for all the low lands 
in the beely without specification ot any particular number of bee- 
gabs ; that they took oat execution, and were put into possession, 
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and duly filed their receipt; that a year afterwards^ appellants 
objected by petition to the respondents having collusively obtained 
possession oi high lands belonging to them; that subsequent to 
that, the respondents took out execution for wasilatf or usufruct, 
and then it was decided by the principal sadder ameen that respon¬ 
dents had got possession of only the low lands, and that they 
amounted to 293 beegahs; on which accordingly usufruct was 
ordered. In appeal, the judge decided that the respondents had 
right only to 46 beegahs, on which they were to be put into pos¬ 
session and receive usufruct. This decision of the judge, the res¬ 
pondents contended, was erroneous, founded on unauthenticated 
papers, and moreover illegal, inasmuch as he had no power to in- 
teirore in the possession already given, and to which no objection 
had been taken by appellants for nearly a year; and illegal, as 
being contrary to the decision, which decreed for all the low lands 
wij^in a certain boundary, whereas he decided tliey were to have 
possession on a certain number, 46 beegahs. 

The appellants contended that the decision of the judge in ex¬ 
ecution of a decree was unquestionable, under Construction 1129, 
and Circular Order 11th January 1839, paragraph 9, and the suit 
should therefore be dismissed. They also cited in point a decision 
of the full Court, ,Maha Rajah Govind Chunder Eaee, versus 
Kishoon Chundur, and others, 23d December 1839. 

The principal sudder ameen, deeming the decision of the judge 
in execution erroneous, and the Construction and Circular Order as 
inapplicable, because the point in dispute was neither for usufruct 
nor for interest, or matters relating to them, to which in his opinion 
the Construction and Circular Order were restricted, decreed the 
claim. 

The Court are of opinion that, when the case for execution of the 
decree was in appeal before the judge, the whole case in every 
respect was before him, and that he was fully competent to pass 
order regarding the land decreed to plaintiff and possession thereon, 
notwithstanding the plaintiff had nled his receipt for possession 
given. The order of the judge was, they think, strictly in accor¬ 
dance with the decree. On the evidence which he credited, he 
decided that the low lands in the beel amounted to 46 beegahs only, 
on which therefore he gave usufruct, and ordered plaintiff to be 
put into possession, and the high lands to be, left in the possession 
of defendant. 

Lastly, the Conrt are decidedly-of opihion that the Construction 
1129, and Circular Order, 11th January 1839^ are applicable to the 
order passed by the judge, which therefore cannot be called in ques¬ 
tion by even a regular suit Tlie Court decree the appeal with full 
costs, reviowing the decision of the principal sudder ameen, and dis¬ 
miss the suit 
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The 15tii July 184ff. 

Present: 

J. F. M. UEID and 
A. DICK, 

J UDGE8, 
and 

W.^B. JACKSON, 

Offg. Tempt. Judge. 


CASE No. 219 OF 1844. 


A Regular Appeal from the decision of the Principal Sadder Ameen 

of the 2^-Pergurmahs, 

KUNHYA LAL THAKOOR, (Defendant,) Appellant, 

versus 

HAS MUNEE DOSSEA, (Plaintiff,) Respondint. 

This suit was brought by Ras Munee Dossea, the widow of Raj 
Chundcr Doss, on the 29tli June 1842, to foreclose the mort^tai;e 
of per^uijiiah Bazeedpore, and obtain possession thereof. The 
plaintiff stated that Kunhya Lai Thakoor, and his brother Gopal 
Lai Tliakoor, borrowing from her husband, Raj Chunder Doss, one 
lakh of rupees, executed, on the 4th JPhagoon 1241, a deed of 
mortgage and conditional sale of*the pergunnah in question, re¬ 
deemable by payment of the principal and ten per cent interest by 
sunset of the 4th Phagoon 1242; that on the 7th Phagoon 1242, 
they paid up the interest, and renewed the engagement in like man¬ 
ner to pay off the principal and interest by sunset on the 7th Pha¬ 
goon 1243; that Raj Chunder Doss, having died, had been suc¬ 
ceeded by the plaintiff as his heir; that on a division of their 
family property between Kunhya Lai Thakoor and Goj)al I.*al Tha¬ 
koor, pergunnah Bazeedpoor fell to the share of the former, who 
paying up the interest due, executed a new bond on the 28th Bha- 
doon 1245, engaging to pay the principal and interest by sunset 
of the 26th Bhadoon 1246; that as he had not paid, she caused the 
usual notice, under the Regulation XVII. 1806, to be served oil 
him, and the period alk)wed by it having elapsed, without the 
mortgage having been paid off, she brought this action to obtain 
possession of pergunnaji BaSeedpOre, laying her action at three 
times the sudder jumma. Sicca rupe& 16,366-9-14-2, or Company’s 
rupees 17,479-0-15-2, or Company’s rupees 52,437-2-6-2. 

The defendant, Kunhya Lai Ihakoor, acknowledged the loan to 
himstslf and his brother; but pleaded that a full lakh of rupees had 
not been paid to them, Raj Chunder Doss having made the pay¬ 
ment in the following manner: 

N 2 
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By 23 Government promissory notes in the 4 per 


cent, loan, . 97,400 0 0 

By broken interest due on the said notes,. 2,286 4 0 

By cheque on the Bank of Bengal, . 313 12 0 


Sicca rupc.es. 100,000 0 0 


and refused, on demand, to allow him *he discount at the rate of 
2 rupees, 10 annas, for which his agents sold the notes. He also 
stated that, on the 24th Phagoon 1241, Kaj Gh under had taken 
from him 250 rupees on pretence of presents to his (Raj Chunder’s) 
servant. He furtlier stated, that after the death of Raj Chunder, 
which occurred on the 27th Jhyt 1243, the plaintiff caused notice of 
foreclosure to be served on him on 30th Bhadon 1244; but, after¬ 
wards, consented to allow a renewal of the mortgage for a further 
period of a year, receiving from him the interest ilue up to the 26th 
Bhadon 1245, amounting to 27,318-9-0, by a cheque in her own 
name on Messrs. Carr, Tagore and Co., dated 28tli of the same 
month, and also one for 250 rupees in the name of her servant. 
Debee Pershad, for interest for one day, and costs incurred in suing 
out the foreclosure. He pleads that the failure to pay up the full 
lakh of rupees, by not allowing discount, and the exaction of the two 
items of 250 rupees, were endeavours to evade the usury laws and 
vitiated the whole transaction. 

On the subject of the notice of foreclosure, the defendant claims 
to reckon the period of one year from the 17th June 1841, 5th Assar 
1248, on whicn date the notice of foreclosure was served on him by 
the sheriff. He states that having been warned by Mr. Higgins, 
the attorney of the plaintiff, on the 2d Assar 1249, (15th June 1842,) 
that the period allowed for redemption would expire the next day, 
he made fruitless endeavours to get plaintiff either to grant a renew¬ 
al of the mortgage or receive the money, till at length, on the 3d 
Assar, or 16th June, he was told by Mr. Higgins, that plaintiff would 
neither renew the mortgage nor receive tlie money; that Friday 
the 4th Assar 1249, or 17th June 1842, being a holiday, (the Jumm 
Ushtomeet) he could not deposit the money in court; but the next 
day he went to the plaintiff’s house with the money which was seen 
by his own attorney, Mr. Hedger, the plaintiff’s attorney Mr. Hig¬ 
gins, and Mr. Swinhoe, attorney of Hurkoomar Thakoor, who ad¬ 
vanced the money to him; but was persuaded by Mr. Higgins not 
to petition the court, as he would'endeavom; to prevail on the plain¬ 
tiff to grant farther time; but *that this failing, he, on the Monday 
following, (7th Assar, or 20th June,) presented his petition praying 
the judge to receive the money; that the judge having taken up 
the case on Thursday the 23d June, asked the plaintiff’s vakeel if 
he was willing to receive the money, and, on his refusal, declined 
receiving it. He pleads that he has done all that is necessary to save 
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his redemption, and was about to sue to compel plaintiff to give up 
his bond, when she anticipated him by bringing this action. 

The case was tried by the principal sudder ameen of the 24-Per- 
gunnahs, Hurchunder Ghose, who, on the 2nd August 1844, passed 
a decree in favor of the plaintiff. He was of opinion that the plain¬ 
tiffs husband had paid the full lakh of rupees, for the parties hav¬ 
ing mutually agreed to give and receive the Company’s paper at 
par, the payment thereby fnust be considered as a cash payment of 
97,400 rupees. He did not consider the present of 250 rupees to 
plaintiffs servant, even if proved, an attempt to obtain a usurious 
deduction from the amount of the loan, particularly as it was alleg¬ 
ed to have been given 20 days after the loan was made. The same 
oj)inion was expressed in regard to the draft in favor of Debee Per- 
shad Ghose, which appeared to be a re-payment to plaintiff of the 
costs incurred by her suing out the intermediate notice of foreclo¬ 
sure, which the defendant’s failure to pay the debt compelled her to 
issue, lie did not think it established that the plaintiff had by 
unfair means prevented the defendant from paying thq money 
within the year of grace allowed. He observed that the plaintiff 
claims to have the year counted from the date of the notice (28th May 
1841,) from the date on which it was served on him; 

and that ihe Court of Sudder Dewanny Adawli>t had laid it down 
in the case of Ram Gopal turufdar, appellant, versus Rumzan Bee- 
bee, (decided on 19th June 1837, in page 166, Volume VI, Select 
Reports,) that the year must count frognt the date of issue of the 
written notification, so that as it Was issued by the sheriff on the 
17th Juno 1841, the year expired on the 16th June 1842. As 
therefore the defendant had not paid, or tendered the money within 
the year, his petition of the 20th June 1842 being merely an over¬ 
ture to pay, stating that muhajuns were ready to produce the 
money if the deeds were given up to them, not a legal tender of 
the money itself: under these circumstances, he passed a decree 
in favor of the plaintiff, awarding her possession of pergunnah 
Bazeedpore, with mesne profits from the date of institution of the 
suit until possession be given, with interest thereon from the date 
on which the amount should be fixed. The costs were charged to 
the defendant. 

The case, having been taken up by Mr. E., M. Gordon, was by 
him referred to a full sitting of the Court. 

. Opinion. 

The claim in this case is 1;o obtain a decree, declaring that the 
conditional sale of pergunnah Bazeedpore made by defendant to 
plaintiff has, by defendant’s omission trf pay the money lent, become 
absolute, and to obtain possession of the estate. The execution 
of the bond of conditional sale is not questioned; bnt it is contend¬ 
ed, in the first place, that the* transaction was illegal in itself and 
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tile bond consequently void, because the whole snm stated to be 
lent on mortgage was not paid in cash, but partly, indeed chiefly, 
in Company’s paper; that at the time of transfer of this paper, the 
paper of that description (4 per cent.) was at a discount in the 
Calcutta market, and as no discount was allowed in the transaction, 
in estimating the value of the paper, it cannot be said that the bor¬ 
rower received the full amount, which, under the bond, the plaintiff 
engaged to lend him; and that in fact the transaction was an eva¬ 
sion of the usury laws. On this point the Court observe that the 
value of Company’s paper being variable, and sales of it being 
made at various rates among various parties even on the same day, 
the valuation of it in this case at a price a little below what is con¬ 
tended to have been the market price, cannot affect the validity of 
the transaction. There is no reason to doubt that the agreement so 
to estimate the value was made w'illingly by both parties, and there 
is not the least ground for suspecting the value to have been fixed 
with a fraudulent intent to prejudice the borrower and to evade tlie 
law. 

The appellant’s pleader cited a case, Davidson versus Barnard, as¬ 
signee of Timmings bankrupt, Eiminasse’s Nisi Prius Reports, Vol. I., 
page 10, in which the Court of King’s Bench (Lord Kenyon) nonsuit¬ 
ed a lender under similar circumstances for making over Government 
securities at a higher value than the market price of the day. The 
Court are of opinion that this case cannot be received as a precedent; 
and further observe that, as it was decided by the strict rules of 
common law, the lender had still his remedy in a court of equity; 
whereas this Court is bound to decide both according to the facts 
and the equity of the case, and the equity is clearly in favor of the 
respondent: for it is in evidence that the appellant, when the loan 
was under negociation, did ask for the discount, and on Rajehun- 
der Doss declining to allow it, he, on due deliberation, consented 
to take the promissory notes at par; and that he raised no objection 
on this score when, on 7th Phagoon 1242 B. S., Raj Chundcr 
Doss, and, on the 28th Bhadon 1245, his widow, the respondent, al¬ 
lowed him to renew the bond and get a fresh period to pay off his 
debt; nor indeed until the present action, when he resorts to the 
most frivolous excuses to set aside the bond, pleading that a present 
given by him to propitiate the servants of the lender and the de¬ 
mand of repayment of the costa incurred .,on the issue of the first 
notice of foreclosure, were evasions of the usury laws. The Court, 
therefore, consider the objections of tlio appellant to the validity of 
the transaction untenable. 

The defendant, in the second place, states that, admitting tlie trans¬ 
action to be good and legal, the sale cannot be considered to have 
become absolute, because the money was tendered within the period 
of one year allowed by law. The C^urt on this head observe that 
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it has been repeatedly held that the date from which the period is to 
be counted is the date of the notice issued, in this case the 28th May 
1841; and the defendant is in error in supposing; that it should be 
counted from the date of service of the* notice. This rule has been 
adopted not only with reference to the terms of the Regulation XVII. 
1806, but also to the principle of the enactment. The one year’s 
grace allowed by law to the borrower, after the period mentioned 
in his own engagement has expired, being clearly a matter of favor, 
there can be no reason for allowing any further indulgence, and the 
enactment must be construed strictly and to the letter. The defen¬ 
dant was at liberty at any time during the year either to tender the 
sum borrowed to the lender or to lodge it in the judge’s office. It 
seems very doubtful whether any personal tender was made, but, if 
it had been actually made, as stated, on the 18th June, it would not 
have saved the estate, even if the period be computed from the date 
of service of the notice, viz. 17th June. The fact that the 17th June 
was a holiday at the public offices, though it might be admitted as 
a sufficient reason for not having paid the money into court, was 
no bar to the private tender. Again, the offer to pay tn'e money 
into court, made on the 20th June, was subsequent to the expiration 
of the legal term of grace upon every principle of calculation. 

On the whole the Court see no reason to doubt that the plaintiff 
has acted legally up to his engagement; and that as the defendant 
has not repaid the money lent within the term allowed, the sale has 
become absolute. They see no reason therefore to interfere with 
tile decision of the principal sudder ameen. Costs against the defen¬ 
dant. 
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The 16tii July 1846. 

Present; 

C. TUCKER and 
J. F. M. REID, 

Judges, 

and 

*R. BARLOW, * 

Temporary Judge. 

CASE No. 232 of 1844. 

Regular Appeal from the Princinal Sadder Ameen of Moorshedahad. 

KONWUR RAM CHUNDER BAIIADOOR, (Dependant,) 

Appellant, 

versus 

MONOlJfORA DASSEE, widow, NEELTCANTII DOSS, uko- 
THER, AND KIIOODERAM DOSS, fatheu of BYKANTfl 
NATH DOSS, (Plaintiffs,) Respondents. 

ALUNG MONEE, widow of SHAM MUNDLE, and as 
GUARDIAN OF LUKHEENARAIN and NOWCOWREE 
CHUNDER DOSS, minors, claimant in zillaii. 

On the 1 1th Jheit 1242, Bykanth Nath Doss got a pntnee talook of 
three raehals, turuf Sagurparah, a'tajumma of Sicca rupees 3,293-8, 
from the defendant, Konvvur Ram Chunder, zemindar of pergun- 
rah Gooas, paying the sum of Sicca rupees 4,940-4 for tlie same. 
He was put in possession and paid rents accordingly, Bykanth 
Nath purchased three other putnee talooks from parties to whom they 
had been granted by the zemindar, and died on the 27th Bysack 
J246, leaving the plaintiffs in possession of his estate. They 
applied to the zemindar to have their names entered in his seHshtah 
as heirs and successors of the deceased to his purchased talooks, as 
well as to that he had himself obtained direct from the konwur, 
offering, at the same time, security and the requisite fees under 
Regulation VIII. of 1819. The zemindar, at the instance of 
Messrs. Watson and Co., mortgagees of the konwur’s entire zemin- 
daree since 1248, would not accept the offer of the plaintiffs, but 
demanded large loans from thein which were refused. In conse¬ 
quence of this, the zemindar declined rcgictering their names as 
proprietors of the three purchased mehals, and from By sack 1246 has 
dispossessed them of all the talooks above referred to, though no 
balance was due on them, and appointed an attaching officer to the 
charge of them. The plaintiffs, Monohora and Neclkanth, tlien 
appealed to the judge to have theif names registered and offered 
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security. lie issued notice to the zemindar, who acknowledf?ed 
its receipt, but neitlier registered their names nor took security 
from them, nor would he accept the fees offered. The judge, on 
the 14th December 1839, issued an order to the zemindar to regis¬ 
ter plaintiffs’ names. He however persisted in refusing to do so, 
and gave the mehals over to Messrs. Watson and Co. Plaintiffs 
therefore sue for possession of turf Sagurparah, the putnee talook 
bought by Bykanth Nathp himself from the zemindar, (a separate 
action to be brought for the purchased mehals bought from Musst. 
Doolubba and others.) The jumma of Sagurparah is Sicca rupees 
3,293-8: the proceeds in the mofussil Sicca rupees 4,774-7-5. Af¬ 
ter allowing 108, expence of collections, there remains a balance of 
1,37*2-15-5 per annum due to plaintiffs, which, for 4 years, 1246 to 
1249, amounts to 5,491-13; tlie interest thereon for tho said period 
is 1,345-14-71, total Sicca rupees 6,737-11-7^, or Company’s rupees 
7,187-1-3. Estimating the value of the putnee at 5,267-9-7-1, 
j)laintifts sue the zemindar and Watson and Co. for Company’s 
rupees 12,456-10-10-1, and pray that Company’s rupees '^,187-1-3, 
with interest thereon and mesne profits pendmie lite and to date of 
reidization may bo awarded, and order issued to the zemindar, 
Konwur Rainclmnder, to register their names and to receive their 
rents. » 

Answer of Mcssi's. Watson and Co ,—We arc not in possession, 
as will be shown by the rajah’s answer. He has appointed a 
sezairnl on the mehal. Wo got a mortgage from the zemindar 
in 1248 only, and had nothing tb say to the mehal in 1246 as 
alleged by tho plaintiffs. Moreover, the right of succession to By¬ 
kanth Nath’s estate must first be settled; until that be done the 
plaint is inadmissible.. 

Answer of Konwur Bamchundcr. —Kliooderam never applied to 
me. lie never gave security or the requisite kaboleut under Re¬ 
gulation Vlll. 1819, or demanded possession within one month 
us is necessary. As to the other two plaintiffs, it is immaterial 
whether they appeared or not. How could I enter into engage¬ 
ments with strangers? I could only engage with Bykanth Nath’s 
heirs. I was not at my house at Nusseebpore when it is idleged 
Neelkanth applied to me; 1 w'as in Calcutta. The right of succes¬ 
sion to Bykanth Nath’s^ estate is not settled, and I may yet be 
called on to give account to his heirs. All suits under Regulation 
VII. of 1799, and Regulatiqns VIII. 1819, and Vlll. 1831, como 
within the jurisdiction Of the collector’s and no order can issue from 
the civil courts. 

The principal sudder ameen, on the 28th June 1844, decreed for 
tho plaintiffs. He held that they applied for registry to the zemin¬ 
dar as proved by witnesses, with whom the sum of 3,000 rupees 
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was (lepositetl for that jDurpnse. Tlie jiul£»e’s proceecliiii^s of the 1th 
Deceiulber 1839 show, that he issued an order clireetiiii; tlio zemin¬ 
dar to register the names of the plaintiffs. As to the plea urged by 
the defendants, that there ai'e other sharers to the estate of Bykunth 
Nath, he declared that they had the option of ass(?rting tlieir interests, 
if they had any. He awarded possession of turf Sagurparah, and 
directed that tlic plaintills should pay tlie re<juisite fees to the zemin¬ 
dar, and, at the same time, furnish seciirky to him. Wasilaut was 
charged to the zemindar from date of dispossession, with interest 
from date of its being ascertained. Plaintiffs’ costs payable by the 
zemindai’, and the costs of Watson and Co. by the plaintifls. Any 
right wliich the claimant’s minor sons may possess, not to be affected 
by this decree. 

By the Court. 


The Court see no reason to interfere with the <lecision of the prin¬ 
cipal sudder ameen, save in respect of the defemlants Watson and 
Co.’s costs charged to the ])laintiffs, and the order for payment of 
fees by the plaintiffs on the registry of tlieir names. By Section 5 
of Regulation VHL of 1819, a fee of 2 per cent, (as far as 100 rs.) 
on the annual rent is fixed on alienation of a putneo talook by sale, 
gift, or otherwise, as set forth in Section 3 of that Regulation; the 


law does not, howei^er, subject a successor to a putnec tenure by in¬ 
heritance to the payment or any fees. TJie respondents arc therefore 
exonerated from such payment. Tlie costs of Watson and Co., who 
are only mortgagees of the estate, are charged to Konwur Rain- 
chunder, the zemindar. The condition of furnishing security on re¬ 


quisition, being understood to bo one of the original liabilities of 
putnee tenures as set fortli in the preamble to the law (j noted, the 
Court uphold the order of the princi})al sudder ameen in that matter, 
and, amending his decision as above, decree for the respondents with 


costs. 
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The ISth July 1846. 

Present: 

J. F. M. REID, 

Judge. 

Petition No. 170 of 1845. 

In the matter of the yifetition of Doolea Ghosain, filed in this 
Court on the 5th April 1845, praying; for the admission of a special 
appeal from the decision of Syud Abdool Wahid Khan, principal 
suddor ameen of Moorshedabad, under date the 26th February 
1845, reversing that of Sheo Chunder Mokerjee, acting sudder 
ameen of the same district, under date 30th March 1843, in the 
case of petitioner, pauper, plaiiitilOF, versus Bhoodun Bewa and 
others, defendants. 

Tlic plaintiff sued in forma pauperis to recover certain property 
left by her deceased husband, valued at Rs. 752-13-16-1, stating in 
her f)!aint that she reserved her claim to cash and book d^bts for a 
future suit. The acting sudder ameen gave a decree in her favor. 
The principal sudder ameen nonsuited the original suit, because 
petitioner had not sued for the whole of her claim. This is contrary 
to the precedent laid down in the case of Bhclanath Baboo, peti¬ 
tioner, (see page 33, part 2, Vol. L, Summary Reports ) The plain¬ 
tiff is entitled to have her present claim judicially decided. Should 
she hereafter sue for the cash and book clebts, it will be determined 
whether her suit can be heard. The special appeal is admitted, and 
the case sent back to the princi[)al sudder ameen to restore the 
appeal to the file and decide it on its merits. Petitioner being a 
pauper, there is no stamp to be returned. 

The 21st July 1846. 

Present : 

A. DICK, 

Judge. 

CASE No. 127 OF 1844. 

Regular Appeal from the decision of the Principal Sudder Ameen of 

Mym^nsing, Mr. C. Mackag, 

GODR MUNEECIlbWDRAIN,wiDOwoF BHYROBE NATH 
RAEE, Ari'fiLLANT, (Defendant,) 

•I 

V^TSli^ 

KALEE DAS NEYOGEE, HEsroNDEXT, (Plaintiff.) 

Pleaders—Sree Ram Race and Tarik Chunder for Appellunty and 
Mr. Seuestre and Uzmutoolln for Respondent. 

Suit laid at Company’s rupees 7,991-8-3, due on bond, principal 
and interest. 

o 2 
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This claim is founded on a bond, and the suit was decided by the 
principal sudder aineen euparte and without taking the depositions 
of the witnesses to tlio bond. Therefore the decree is in contraven¬ 
tion of Section 15, Regulation III. 1793. 

Ordered that the suit be remanded for re-trial. 

The 22nd July 1^840. 

Present : 

J. F. M. REID and 

A. DICK, 

Judges, 

and 

W. B. JaCKSON, 

Offo. Temporary Judge. 

CASE No. 33 OP 1842. 

( t. 

Special Appeal from the decision of IVilUam Onslowj Acting Judge of 

zillah Mymensingh. 

MUDUN MOHUN CHUND, Appellant, (Defendant,) 

versus 

TARAMUNEE DIBEEAH and others. Respondents, 
(Plainiiffs^) defaulting. 

Pleader—Mohumud ITuneef for Appellant. 

Suit laid at rupees 1,105-2-3-3, on account of revenue paid for a 
joint estate. 

The respondents were joint sharers with many others in an estate, 
known as talooq 8 annas of Newaz Alee. The talooq was put up 
to sale for arrears of revenue, and preserved from sale by respon¬ 
dents paying up the arrears. This suit was instituted, for repay¬ 
ment of the arrears so paid, against appellant, a conjoint sharer by 
purchase, together with several others also conjoint sharers. Some 
of them proved they had paid up their respective portions, and wera 
released. 

The appellant also attempted to prove that he had paid up his 
portion of the revenue; but as the six rsceipts he filed were for 
revenue due by the heirs of Newaz Alec, from whom appellant was 
a purchaser of a small share only, and as, he could not otherwise 
shew that those receipts were sdlely on account of the share he pur¬ 
chased, the judge decreed against him, or rather confirmed the de¬ 
cree in which he was conjointly rendered liable for the arrears paid 
by respondent to stop sale, with those sharers who had failed to 
prove payment of their respective duf s. 
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From the judge’s decision this special appeal was preferred, and 
admitted by Messrs. Tucker and Reid, because it appeared contra¬ 
ry to a former decree, by which appellant had been released from a 
claim of respondents for the revenue of one (1239 B. tE.) of the two 
years (1239 and 1240 B. JK.) now claimed. 

Judgment. 

First.—The Court observe that the appellant was in the former 
case released from liability for revenue of 1239, on account of his 
two anna purchase only; consequently it was still incumbent on 
him in this case to prove that he had paid up his revenue for 1239, 
on account of his one anna purchase,—he being a sliarer in tlie estate 
in «|uostion to the extent of three annas, under two separate pur¬ 
chases. 

Secondly.—It is evident, the appellant did not prove the payment 
of the whole of the revenue due by him before the judge, even if 
all the six receipts, which he then filed, were admitted to be for the 
portion of revenue due by him ; because the appellant has, during 
this special appeal, attempted to file five more receipts, orv account 
of the revenue of the said two years, 1239 and 1240 B. JE. The 
Court therefore dismiss the appeal with full costs. 

The 28th July 1846. . 

PUESEST : 

R. BARLOW, 

uTemporary Judge. 

CASE No. 223 of 1838. 

Rctjular Appeal from the Jtuh/e of Backergunge^ Mr. Smelt. 

LOOTFONISSA and MUNEEZA KHANUM, and FUKIIU- 
ROODEEN riYDER, on his attaining majority. Appel¬ 
lants, (Defendants,) 

versus 

MEIIEUONISSA KHANUM and KAZEE AZMUT-OLLAH, 

R ESPO N DEN TS, ( PlA l NTJ FFS.) 

ZOOBDA KHANUM, Claimant. 

Vukecls of Appellants—Moonshee Gholam Sitfder aful Molovg Lootf 

Al llahmnn. 

Vitheel of Respondents—Gholam ’Al{med Khan and Rama Pursaud 

Ray. 

Vukeel of Claimant — Mr. Skinner. 

This ease was disposed of by Mr. Dick on the 3rd February 
1842, and sent on for another.yoice; and was then laid before Mr. 
Reid, by whom it was decided on tiie 7th MaylSll 
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The opinions of the above judges are recorded in the vernacular 
language in their proceedings of the dates quoted. 

Mr. Reid in his proceedings of the 20th December 1844, recorded 
in English, has given an abstract of botli judgments. lie is of opini¬ 
on that the plaintiffs should be nonsuited and charged witli costs. 

On the death of Radhakishen and Molovy Mahomed Alice, the 
vakeels of Kazee Azmnt-ollah, notice was issued for a])pointment of 
otlier vakeels; none were however nominated while tlie case was 
pending before hlr. Reid. 

On the 7th January 1845, the case, having been sent on for a 
third voice, was filed in Mr. Barlow’s serishtah, and was this day 
brought to a hearing. 

From the record it appears that the plaintiffs obtained a decree 
in the zillah court. In appeal before Mr. Dick the claim of one 
of the plaintiffs, Kazee Azrnut-ollah, was held in abeyance, and he 
was declared at liberty to institute a .separate suit, vvith reference to 
the precedent at page 12, Volume IV. of the Sudder Dewanny Re¬ 
ports forJ825. in the case of Ram Qholani Sing, appellant, v. Kee- 
rut Sing and others, respondents. 

Mr. Reid held that, with reference to the precedent quoted, tlio 

original claim should be nonsuited and all costs charged to the 
respondents.” Subsequently to this, Kazee Azmut-oliah filed a 
vakalutnameh and petition, relinquishing all claim to the purchase 
of one half of Meheronissa’s rights in the property disputed ; he pray¬ 
ed his name might be strupk off the record, and that he might bo 
exonerated from the costs which? under Mr. Reid’s decision, are 
charged to him. 

This is a case of champerty. The plaint clearly slmws that 
Azmut-oliah engaged to defray the expcnccs of the suit, in con¬ 
sideration of 8 annas share of property in litigation sold by the 
])laintiff to him. I concur with Mr. Reid in a nonsuit, and also in 
the matter of charging the respondents with costs. Azmut-oliah 
should have withdrawn his claim and pleaded against costs before. 
At this stage of the proceedings his plea is inadmissible. I therefore 
make the decision final, in concurrence with Mr. Reid. 
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The 29tii July 1846. 
Present : 

J. F. M. UEID and 
A. DICK, 

Judges, 

and 

W. B. JACKSON, 

• Offg. Tempy. Judge. 


No. 134 OF 1845. 


A Regular Appeal from the decision of Mr. C. Muchay^ Principal 
tSudder Amcen of Mymertsingh. 

OMA DEHEA, GUNGA DIIIJII LAIllJKEE, LTJKIIEE 
NAHAIN LAIITJREE, and SHEEB PEHSHAD LAHU- 
KEE, (Defendants,) Appellants, 

versus 

KISIIEN MUNEE DEBEA, (Plaintiff,) Respondent. . 

Pleaders—Srre Ram Rai fur the three Jirsty and Ritknooddeen for the 
fourth Appellant—Baboo Pttrsun Koomar Thakoor and Mr. 
IValler for the Respondent. 


The plaintitf, widoAV of Govind Pershad Lalmrce deceased, wlio, 
by her account, died on the 5th Bhadoon 1238, or 20th August 
1831, instituted this suit on the 14th August 1843, or 30th Sawun 
1252, to recover from Musst. Oma Debea, tlie mother, and the three 
male appellants, brothers of her husband, one fourth of the family 
property consisting of personal property value 2000 rupees, and the 
following landed property—3 beegahs, 7 cottahs, 7 dhool of khanneh 
haree or homestead land, held rent free in Junardhnn Batee, and 
turuf Khajoora, a sixteen gundah share of a kharijeh kheragee 
(or rent paying) talook in pergunnah Tegatchee called turuf 
Soorjapara, and a similar share of the kheragee tenure kismut 
IJchla Khalce in zillah Rajshahee, and an 8 anna share of the pur¬ 
chased talook ISIulmul and the sliikmce talook of Baboo])ore in zillah 
Mymensingh, together Avith the mesne profits Avhich had accrued 
on the landed property, and her own special property Avhich 
had been bestowed on her at the time of her marriage. The suit 
Avas laid at 13,329 rupees, 10 annas, 5 gundahs, 18 krants, and by 
a supplementary plaint at 13,336 rupees, 13 annas, 3 gundahs, 
13 krants. * , 

The defendants declared that the homestead in Junardhun Batee 
had, on a partition of family property, fallen to the share of GoAA-ri 
Pershad Lahuree, an uncle of the male defendants, AA'ho had by a 
])etition claimed it as his property, and that they knew nothing of 
the land in Khajoora: that talook Baboopore had been granted 
by GoAvree Sunker Acliarj, fdther of Oma Debea, to her husband. 
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Iluri Persliad Laliuree, on their marriage for her maintenance 
during her life time; consequently the plaintiff whose husband was 
dead could have no claim tliereto; that talook Miilmul Gantecpara 
Inid been purchased in ctjual proportions by Klialika Pershad 
Chuckcrbutty and Oma Deboa, who paid the purchase money for 
her moiety from her own stridhun. They also pleaded that Huri 
Pershad, their father and husband, having at his death left six sur¬ 
viving children, the plaintiff could only claim, as the widow of one 
of them, one sixth part of the property left by the father ; and that 
the suit was barred by the rule of limitation, more than ■ 12 years 
having elapsed since the death of plaintiff’s husband and the institu¬ 
tion of this suit. 

The case was tried by Mr. C. Mackay, the principal sudder 
ameen of Myraensigh, under special authority from the Court of 
Sudder Dewanny Adawlut—the land lying in different districts. 
That officer, on the 20th Febru»>.ry 1845, decreed to the plaintiff one 
sixth of the talook Babooporo, of the land in Soorjapara and Uchla 
Khalee, and of one beegah, nine cottahs of ancestral khanabaree in 
Junardliuh'Batee, with mesne profits from the 5th Bhadooii 1238 to 
the date of possession. lie did not consider the plaintiff to have 
proved her claim to the rest of the property claimed. The costs 
were made payable by the defendants in proportion to the amount 
decreed. 

Both parties appealed from this decision: the defendants in this 
case, the plaintiff in No. 221 of 1845. 

The defendants pleaded tlutt the^e was full proof that the talook 
Babooporo had been given to Oma Debea by her father; and that 
the plaintiff had no claim to share at all—because she had left 
her husband’s family and had resided in her father’s house; and 
because the «ognizancc of the claim was barred by the rule of 
limitation, which should be reckoned from the year 1236, when 
her husband, quitting his paternal dwelling, had gone to reside in 
his father-in-law’s house; and that, even supposing the date of his 
death to have occurred, as asserted, on the 1st Bhadoon 1238, a 
period of more than 12 years had elapsed from that date to the in¬ 
stitution of the suit. They also claimed costs on the amount of the 
claim dismissed- 

The plaintiff, declaring that only four of Huri Pershad Lahuree's 
sons having survived him, each was entitled to a fourth of the pro¬ 
perty, appealed to obtain a fourth of the prop’erty decreed as well as 
of that the principal sudder ameen rejected. 

By the; Court. 

The points for consideration are as follows:— 

1st. Is the cognizance of the suit barred by the rule of limita¬ 
tion? The suit was instituted on the I4th August 1843, or 30 
Sawun 1250. The plaintiff asserts that her husband died on the 
20th August 1831, or 5th Bhadoon 1208. Even assuming that the 
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date of Ill's death was, as asserted by the defendantwS, the Ist Bhadoon, 
or 16th August, ihe period of twelve years had not expired by two 
days. The Court reject the plea of the defendants that the com¬ 
mencement of the action must bo reckoned, not from the day on 
which the petition of plaint was filed (14th August 1843,) but from 
that on which, after due permission obtained from the Sudder 
Dewanny Adawlut for the trial of the suit in zillah Mymensingh, 
part of the property bein^ situate in Kajshahee, it was placed for 
trial on the file of the principal sudder ameen of Mymensingh; and 
rule that the cognizance of the suit is not barred. 

2nd. Is the plaintiff debarred from suing by the fact of her hav¬ 
ing chosen to reside in the family of her father instead of in that of 
her husband ? On this point the decision of the Privy Council in 
the case of Kasheenath Bysakh versus Huree Soonduree Dossea 
and another, (see page 85, Morton’s Reports,) is, in the opinion of 
the Court, (jiiite decisive as to the right of the plaintiff* to sue. 

3rd. Tlie vakeels of the plaintiff abandon the plea that tlieir client 
is entitled to one-fourth of the family property instead ofipne-sixth,- 
as urged in the petition of appeal. 

4th. The remaining point for consideration is, the property in 
which tlie plaintiff is entitled to share. On this point the Court see 
no reason to interfere with the decision of the principal sudder 
ameen. 

On the above grounds the Court affirm the decree of the princi¬ 
pal sudder ameen, dismissing the appeals of both parties. Costs 
with the appellants in each case. * 

The 29th July 1846. 

PUESENT : 

J. F. M. REID and 
A. DICK, 

Judges, 

and 

W. B. JACKSON, 

Offg. Tempy. Judge. 

CASE No. 221 OP *1845. 

A Regular Appeal frpm the decision of Mr. Mackagy Principal 
Sudder Ameen of Mgmenshigh. 

A 

(Pi/AiNTiFFS,) /Appellants, 

versus 

OMA DEBEA and others, (Defendants,) Respondents. 

This is an appeal from the decision of the principal sudder ameen 
of Mymensingh, alluded to in appeal No. 134 of 1845, this day de¬ 
cided, and for the same reasods tl»e appeal is dismissed with costa. 
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Tine iiOTH 1840. 

Present : 

R. H. RATTRAY, 

J UDGE. 


CASE No. 231 OF 1845. 

— ii 

Regular Appeal from a decree passed hy the Principal Sadder Ameen 
of BhagulporCi Alohnmmud Majid Khan^ June \1th 1845. 

SYUD SUKHAWUT HOSEIN, Appellant, (Defendant,) 

%)€VSUS 

GOUR BUKSH SINGH alias SUDDUN LAL, Respondent, 

(Plaintiff.) 

Vvkeel of Appellant—Gholam Siifdur. 

V'uheel of Respondent — Afiaboodeen. 

This suit was instituted by respondent, on the 18th January 
1844, to recover from appellant (and others who do not appeal) the 
sum of Company’s rupees 8,749-14-11-4, principal and interest, 
bein^ arrears of rent on certain portions of mouzah Shahpore and 
others, altogether twenty villages, in pergunnah Soorijgurh, from 
1241 to the middle of 12*45 Fuslcc. 

Un the 30th December 1842, respondent was nonsuited in a 
claim brought forward by him for what has now (again) been sued 
for; and his plaint in that suit will exhibit an intelligible outliuo of 
the matter now before the Court., The statement is, in substance, 
that, ‘ in 1230 F. respondent purchased the share of Sujait Hosein 
Khan (5d. 17c. 16b.) and that of Fatima Begum (4 annas, or there¬ 
about) in twenty villages (as set forth;) that appellant took a lease 
of the same fir 9 years, 1238 to 1246 F., at an annual rent of 
1751 Sicca rupees; s^pottah and kahooleut (deed of lease and agree¬ 
ment) being executed, to which both parties assented; that the lessee 
(appellant,) as farmer, was put in possession; that, after this, one 
Kazee Imam Ali, in collusion with appellant, inveigled Sujait 
Hosein Khan to his house, and prevailed upon him to declare that 
the purchase money of his share of the lands had not been paid; 
that quarrels and dispiitps followed, which were carried into the 
foujdaree court, by which Sujait Hosein Khan was maintained in 
possession and respondent was referred to the civil court; that 
Sujait Hosein Khan died; that Imam All is since dead; but an 
action had been brought against the heivs of Sujait Plosein Khan, 
Imam Ali, and Sukhawut Hosein the farmer, (appellant,) for pos¬ 
session, and, on the. 20th December 1837, a decree was passed in 
respondent’s favor, which, on the 3d October 1838, was affirmed, on 
appeal, by the Sudder Court; that, in that case. Imam Ali and 
Sukhawut Hosein (appellant) denied any previous occupancy, and 
their costs in the case were made, payable by respondent who was 
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directed to sue for such arrears of rent as he might consider due; 
that the farmer (appellant) has not paid any rent from 1238 F. to 
Phagoon 1245 F. though he has, througliout, been in possession of 
Fatima Begum’s share without challenge from any one; that the 
possession of Sujait Hosein Khan, upheld in the foujdaree court, 
was no bar to the farmer’s (appellant’s) occupancy, as it was his 
right as malik (proprietor)^ that was upheld there; that, therefore, 
respondent sues for the rents due from 1238 to the 1st of Phagoon 
1245 F. at an annual jumma of 1,751 Sicca rupees, principal and 
interest, up to the latter date, being Company’s rupees 24,585->12-5, 
due by the heirs of Imam Ali, by the heirs of Sujait Hosein Khan, 
and by Sukhawut Hosein, (appellant.) 

To the above, Sukhawut Hosein (appellant) answered, that it was 
true he had taken the lease of the lands; but that he had never ob¬ 
tained occupancy of them as farmer, nor indeed had Gour Bukhsh 
(respondent) got possession of them himself; that, when the lease 
was •ettled, an ikrarnameh had been executed, under which all ex¬ 
penses attending the attainment of possession was to be borAfe by re¬ 
spondent, who was bound to refrain from any demand of rent till 
appellant’s occupancy should be established. The other defendants 
denied all concern or connexion with the matter at issue. 

On the 30th December 1842 (as before noted) respondent was 
nonsuited by the principal sudder ameen, on the ground of his 
having admitted in the foujdaree court, that Sukhawut Hosein 
(appellant) had paid up his rents to ^239 F. for which rents, however, 
he now sued; because, nothing was tiled defining the extent or 
amount of the share of Fatima Begum; because, the ikrarnameh fil¬ 
ed, agreed to the payment by him of costs which had not been 
deducted, nor had the payments acknowledged for 1238-9Jt; because, 
respondent had not, as he ought to have done, claimed the whole 
rent of the whole of the lands for 1240 F.; and for 1241 F. had 
not distinctly fixed on equitable rate of rent for the share of Fatima 
Begum, and as regarded that of Sujait Hosein Khan, had not, after 
tlie deductions agreed to, sued those who had rendered themselves 
responsible by an unauthorized interference with the collections. 

In conformity with this, respondent brought two separate actions; 
this (No. 231) against the heirs of Sujait Hosein Khan, one Umjud 
Ali (a party concerned in the transactions before related or alluded 
tt),) and the farmer Sukhawut Hosein, the claim being for the rents of 
the 5d. 17c. 16b. share of Sujail Hospin Khan; and another (No. 232) 
which will be hereafter noticed. . 

The decree in the first of these (No. 231) is as follows: ‘From 
the ikrarnameh dated the 5th Cheyt 1238 F. it appears to be esta¬ 
blished that the lands (in question) comprehending 20 villages, were 
let in farm by Gour Bukhsh Sing (respondent) to Sukhawut Hosein 
(appellant); but the occupancy "of the farmer and collections on his 
part, arc not proved to have taken place antecedently to 1243 F. 

p 2 
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The collections thenceforward, however, up to the middle of 1245 
F. are deposed to and proved by witnesses, on the 9 annas’ share 
of the estate: they have also deposed to collections by others; but 
that is the farniei’’s affair: ho must be regarded as the person 
responsible to the plaintiff (respondent.) It is therefore just and 
proper that, from 1243 to the end of the first half of 1245 F., the 
rents bo decreed, which they accordingly are to the amount of Com¬ 
pany’s rupees 4,324-1.’ ' 

This is the decree now before the Court in appeal;.and all tliat 
will be added, is, that the possession denied by the farmer (the ap¬ 
pellant) is not only established by the testimony of witnesses, but 
by a petition presented by himself to the revenue authorities, after 
the resumption of the lands by Government, praying for a settle¬ 
ment on the express ground of past occupancy. 

I affirm the decree of the principal sudder ameeu, with costs ])ay- 
able by appellant. 

The 29tii July 1846. 

Present; 

R. H. RATTRAY, 

Judge. 

CASE No. 232 of 1845. 

Regular Appeal from a decree passed hy the Principal Sudder Ameeu 

of Bhaqulpore, Moharnmvd J\I/ijid Khan, June \lth 1845. 

SYUD ‘SUKIIAWUT HOSEIN, Appellant, (Defendant,) 

V6TStlS 

GOUR BUKIISII SINGH, alias SUDDUN LAL, Respon¬ 
dent, (Plaintiff.) 

Wulveel of Appellant—Gholnni Snfdur. 

Wuheel of Respondent — Aftuhoodeen. 

This suit was instituted by respondent, on the 18th January 
1844, to recover from appellant the sum of Company’s rupees 
7,873-15-6-8, principal and interest, being arrears of rent on cer¬ 
tain portions of mouzah* Shahporc and others, altogether twenty vil¬ 
lages, in pergunnah Soorijgnrh, from 1240 to the middle of 1245 F. 

This is the second suit, ‘ No. 232,’ mentioned in No. 231, as hav¬ 
ing been separately brought by respondent, under the order of the 
.30 th December 1842 ; and was for the'rents due on the share, pur¬ 
chased by him, of Fatima Begum, and leased to aj)pellant, as before 
stated. 

The evidence and judgment in both cases were the same, the 
amount adjudged only differing; the sum decreed in the present 
case being Company’s rupees 2,335-5-15. The decree is affirmed 
on the grounds on which it waS passed (as before set forth,) with 
costs payable by appellantt 
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The 30th July 1846. 

Present : 

R. H. RAriRAY, 

Judge. 

CASE No. 238 of 1845. 

Regular Appeal from a decree passed hy the Additional Principal Sud~ 

■ der Ameen of Patna^ Mohummud JRdfek Khan, March 1 Qth 1845. 
RAJAH HET NURAIN SINGH, Appellant, (Defendant,) 

versus 

GOVIND PURSHAD, managing agent of GOVIND RAM 
MISR, deceased; his heir, GOOPEE NATH MISR, 
Respondent, (Plaintiff.) 

Wukcels of Appellant—Pursun Komar Tkdkoor Race Buhadur niul 

Hamid Russool. 

Wukeels of Respondent—Ameer Ali and Abbas AIL 
This suit was instituted by respondent, on the 21st»«January ‘ 
1843, to recover from appellant, and his brother ModNurain Singh, 
Company’s rupees 17,608-10, principal and interest, as per account, 
which exhibits a balance, to the amount claimed, due bv the late 
]\Iaha Rajah Mitrjcet Singh, their father, to the house of respon¬ 
dent. 

It does not appear necessary to enter into any detail of the pro¬ 
ceedings in this case. The defendant* Mod Narain acknowledged 
the debt; and, as successor to a seven annas’ share of the late 
Rajah’s estate, paid in Company’s rupees 7,703-10, his proportion 
of it: the remainder was proved by the books of account, attested 
as correctly kept by the most respectable merchants of the place, 
and decreed against appellant to the amount of Company’s rupees 
9,904-13-9. 

The objections to this judgment were altogether technical, and 
have been rejected as futile and unworthy; and the decree of the 
lower court is adirmed, with all costs payable by appellant. 

The 30tii July 1846. 

Present : 

A. DICK, 

' Judge. 

GASElIo. 205 OF 1844. 

Special Appeal from the decision of the Additional Principal Sudder 
Ameen of Ilooghly, Maeenooddeen Sufdur. 

TARA MUNNEE DASEE, wife of MUDOO SOODUN 
DUTT, ArroLLANT, (Plaintiff,) 
versus 

MOTEE BUNEEANEE and HEERA BUNEEANEE, Res¬ 
pondents, (Defendants.) 
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Suit laid at Company’s rupees 293-5-4, value of a house. 

The appellant claimed the house in question, as heir of her mo¬ 
ther who, she asserted, hadj)urchased it; the respondents, lier sis¬ 
ters, having become outcasts, being common prostitutes, and there¬ 
fore incapable of inheriting. The respondent, Motee, answered, 
that the house was purchased by herself in her mother’s name; and 
further, that their mother had herself bqcome an outcast by pro¬ 
stitution, and that she, arid Heera, lived with their mother; conse¬ 
quently the appellant had no right to inherit. The .respondent, 
Heera, answered that the house belonged to Motee. The appel¬ 
lant, in reply, denied that her mother had become a prostitute, and 
therefore she was the sole heir. 

The case was first tried by the moonsiff of chowkey Hooghly, who 
decreed the claim. On appem, the additional principal sudder amecn, 
after taking a byw'ustan from the pundit of the zillah, reversed the 
decision of the moonsiff and dismissed the claim. He considered the 
prostitution of the mother proved, and her living with her two 
prostitute’ daughters, the respondents, and having all things in 
common with them; and as tne bywustah declared that, in such a 
case, the two outcast daughters alone could inherit, lie decreed 
accordingly. 

The special appea‘1 was admitted by Mr. Reid, in these words : 
“ On account of the novelty of the point mooted, I think it should 
be decided by this Court, viz: whether of three daughters of an 
outcast mother, (excommunicated because she lived by prostitu¬ 
tion,) the defendants, who are also prostitutes, or the plaintiff, who 
is not an outcast and lives respectably with her husband and child¬ 
ren, is her heir. The principal sudder ameen gave the property 
of the prostitute mother to the prostitute daughters. This seems to 
me contrary to Hindoo law.” 

JUDG3IENT. 

To ascertain the Hindoo law on the point mooted, the Court put 
the following question to the pundit of the Sudder Court: "If a 
Hindoo woman, who is an outcast, in consequence of living by 
prostitution, die, and leave three daughters, one, a married 
woman, and mother of several children, and respectable; the other 
two, prostitutes, w'ho lived with the outcast mother, and had ail 
things in common with her, which will iniierit the mother’s pro¬ 
perty ?” The pundit replied; “ The ^ two prostitute daughters 
alone inherit whatever the mother may diave Jeft; because the rela¬ 
tion of the married and respectable daughter to the outcast mother 
has been severed.” 

The Court therefore confirm the decision of the additional prin¬ 
cipal sudder ameen, dismissing the special appeal with full costs. 
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To THE Civil Authorities in the Extka-Regulation 

Provinces, viz. 

The Commissioners of Assam. Arracan, aiui Tenassermii the Governor 

GeneraVs Agents in Ilazaribagh ank the Cossya Hillst and the 

Superintendent of Cachar, 

The 20th March, 1846. Special appeals from Extra-Regn. Provs. 

I AM directed by the C(fnrt to communicate to you the following 
rule, regarding the admission of s|}ccial appeals from the province 
under your control to the Sudder Dewanny Adawlut, which, as you 
will perceive from the accompanying copy of the orders of the Go¬ 
vernment, No. 529, of the 18th instant, and its enclosure, has been 
sanctioned by the Supreme Government. 

Rule. 

Under the spirit of Act III. 1843, no special appeals arc to be 
admitted from the decisions of the authorities in the Kxtra-Regula- 
tion provinces without the sanction of the Court. Nevertheless in 
order to promote facility of access to the Court, applicatioae for spe¬ 
cial appeals may be presented to, and received by, the local autho¬ 
rities, within the prescribed period of three months, to be trans¬ 
mitted, with the proceedings of the courts of first and second in¬ 
stance, to the Sudder Dewanny Adawlut; Und it shall not be 
obligatory on the appellants to appoint vakeels in such cases till 
after notice given to the appellants of their appeals having been 
admitted. 

From the Under Secretary to the Government of Bengal to the ojfi- 
ciating Register of the Sudder Court, dated the I8th March 1846. 

With advertence to your letter No. 1913, of the 26th December 
last, I am directed to forward, for the information of the Sudder 
Court, and for communication to the authorities in the Extra-Regu¬ 
lation Provinces, the accompanying copy of a letter. No. 186, of tlie 
28th ultimo, from the Secretary to the Government of India in the 
homo department, conveying sanction to the new rule proposed by 
the Court for the transmission of special appeals. 

From the Secretary to the Government of India to the Secretary 
to the Government oj Behgal, dated the 28M February 1846. 

I am directed to acknowledge the receipt of Mr. Under Secretary 
Turnbull’s letter No. 197, dated the 4th instant, with original en¬ 
closures, relative to the opepation of Act III. of 1843, in the Extra- 
Regulation Provinces, jand in reply to state that, for the reasons 
therein assigned, and in compliance with the recommendation of the 
Ilonorable Sie Deputy Governor, the President in Council sanctions 
the adoption of tlie new rule proposed by the Court of Sudder De¬ 
wanny Adawlut for the transmission of special appeals from tlioso 
territories. . 
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To THE Civil Judges. 

The 5th June, 1846. Commission under Act VII. 1841, 

The Court publish, for funeral information, an amended trans¬ 
lation of Form No. 4 of Commission, prescribed for use, under Act 
VII. 1841, by the Circular Order No. 185, 11th February 1842. 
The zillah juclges, who may liave occasion to use the form above- 
mentioned, are requested to make use of tkat drawn up in English. 

8 I 

»Ttc?*r?r q 

wt’Wir sr 

wt^5rr<rw?r ?£% 

ai Mar'!5 

^yr t c ?- ai 

^artc^ ^5tKt?r f^TO?r ^ 8 ^?T?- 

'Sfi^ 's 

« 

^imr^nr arriftqr?n ^Vmz^ 4* ^rtf^- 

?cjnr c5FtTt5Rf^ f^TOT ^^rfri ^ ^f^- 

firpat^ fmwt^ 'artci^ ^5:t 
^t^rt? »iTfwcTf?[ crr^T^r^ ^t^nlsr 

Jimn ^tf?rc4r <n ^tict?r l^fm i 

^arW? orT^ ^ 15 ^ 

^Tc^nr ?rtc^ Vtfirc-tf ctf'«?n cst^r 1 

* firf^^ f^»n sd ^fttrsT f^?r “ ” 

w:5oir ^ i 
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To THE Civil Judges. 

The Vlth Julyy 1846. Examination for the office of Pleader, 

The Court arc pleased to publish, ft)r general information, the 
annexed resolution this day passed by them, regarding the exami< 
nation of candidates for the office of pleader in the Company’s 
courts. 


Resolution. 

With reference to the provision of Section 4, Act I. 1846, that no 
person shall be admitted a pleader in any of the courts of the East 
India Company, unless ho have obtained a certificate, in such man¬ 
ner as shall bo directed by the Suddcr Courts, that he is of good 
character, and duly qualified for the office, the Court resolve as 
follows. 

1. No person shall bo admitted to an examination, with a view 
to his qualifying as pleader in any of the courts of the East India 
Company, without presenting the testimonials as to ci»a?acter and 
acquirements, re(juired from candidates for moonsiffships. 

2. The divisional committees for the examination of candidates 
for moonsifi'ships, shall form a committee of examination for passing 
candidates for pleaderships in any of the civil courts within the di¬ 
vision, anil shall hold an examination on the 1st February of each 
year. The judge, magistrate, and principal sudder ameeii, in each 
/illah, shall, in particular cases, and with the previous sanction of 
the Suddcr Uevvanny Adawlut, form a similar committee of exami¬ 
nation for passing candidates at any other time than that fixed for 
the annual examination. 

3. A system of marks shall be adopted, and the value of all the 
questions shall be assumed at 100. Sucli candidates as shall not ob¬ 
tain 60 of these shall be rejected, while those who get 60 and not 
more than 75 shall receive a certificate to enable them to practise in 
a moonsilf’s court; the attainment of not less than 75, nor more than 
85 marks shall entitle the candidate to a certificate as pleader in 
the court of sudder amecn, and of more than 85 marks to a certifi¬ 
cate of qualification as pleader in that of the principal sudder ameen 
and judge. 

4. The holder of a certificate as a pleader in an inferior court, 
may by obtaining the retjuisite number of marks, at any subsequent 
examination, receive a certificate to practise in such court of a higher 
grade, as the number of his fnarks rnay entitle him to. 

5. Tho holder of a certificate to plead in a higher court shall 
be eligible for the oflico of pleader in a lower court on application. 

6. A certificate granted in one district shall entitle the holder 
of it to obtain a pleadership in another district in the grade of court 
for which he may have passed.* 
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7. Persons, who, being in possession of diplomas, are eligible f<»r 
the office of moonsiff, but not in employment as such, shall be enti¬ 
tled on application to obtain a pleader’s certificate to practise either 
in the Sudder, or in any of the zillah courts. But the Courts of 
Sudder Dewanny Adawlutmay admit to practise as pleaders before 
them, all such persons as may satisfy them that they possess the 
necessary qualifications for the office. 

* Sep Cir. Or. No. 174, Hules 2,* i, 5, 6 and 10,t dated 4th 

dated lOth l)ecen.’M;r, i84i! August 1840, and rules 1, 2, 3, 6, and 7, 
t ,1®^’ with exception of the last clause* beginning 

datiHl28th Januarj', 1842, „ i Ju c- ..1 ..I 

i See Cir. Or. No. 175, and at the same time lorward, &c. and 

dated i7th November 1841, OJ and 14 of the rules subsetpiently issued, 
relative to rule 13. (vide Government Gazette, dated Ifith 

March 1841, and pages 125-127, Volume III. Circular Orders, Sud¬ 
der Devvanii}' .Adawlut,) shall be applicable to the examination of 
candidates for pleaderships. 

•* To THE Civil Judges. 

The \*lth July^ 1846. Rules for Sales under Act IV. 1846. 

The following rules relating to the execution of decrees under 
Act IV. 1846, passed with the sanction of the Supreme Govern¬ 
ment, are published for general information. 

2. The district judges are requested to communicate to the moon- 
siffs the purport of the annexed extract (paragraph 6) of the orders 
of the Supremo Government, No. 469, dated 4th instant; 

“ The tullubana for p. adas and costs of process are in the first 
instance advanced by the decree-holder, and finally deducted out of 
the proceeds of the sale, and this is the proper course. The reports 
to the judges from the moonsiffs’ courts should be sent as far as 
possible by the public dawks: if peadas are required, they must 
be paid at the judge’s court and charged in contingent bills.” 

Rules. 

Act IV. 1846, Section 3, provides “that the rules now in force 
for the attachment and sale of such real property as the courts of civil 
judicature are now authorized to sell, in satisfaction of decrees, without 
application to the revenue authorities, shqll apply to attachments 
and sales made under the authority of this Act.” Those rules are 
to be found in Regulation VII. 1825.. They arc to be strictly at¬ 
tended to, and special care taken that tlfe preliminary process 
therein prescribed for bringing any pro[)erty to sale be duly ob¬ 
served The following rules, therefore, drawm up under the autho¬ 
rity conveyed in Section 11 of Act IV. 1846, relate only to such 
points of detail in the conducting of sales as neither the Act itself, 
nor Regulation VII. .1825, provides fbr. 
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I. Every sale of landed property to be made under the authority 
conveyed in Section 3, Act iV. 1846, shall be conducted by the 
officer empowered to execute the decree in satisfaction of which 
the sale is proposed to be made, or under his directions; and the 
preliminary processes shall all be issued by the said officer. 

II. Sales snail ordinarily be advertised to take place at the cut- 
cherry of the officer under whose order the same may be directed; 
but when a sale is about to be made under the orders of a moonsifF 
in the interior, and he may think it expedient that the sale should 
take place at the sudder station of the district, he shall issue the 
prescribed processes to that effect, and communicate the same by 
roohnearry to the judge, transmitting therewith copy of the lot- 
hundy exiiibiting all the particulars of the intended sale. In such 
cases the judge will either instruct his to preside at the sale, 
or do so himself. In either case the result shall be communicated 
to the inoonsiff. 

III. If the property proposed to be sold in execution of a decree by 
a moonsifF should not be situated within such moonsifTs jurisdiction, 
but should be situated within tbe jurisdiction of another nWonsiff in 
the same district, then the moonsifF passing the decree shall transmit 
the sale papers to the moonsifF within whose jurisdiction the proper¬ 
ty may be situated, with a roobacarry requesting him to realise the 
amount due on the decree. • The latter shall then proceed to efFect 
a sale of the property in the same manner as if the decree had been 
passed by liimself. The result shall be communicated to the moon¬ 
sifF ordering the sale to be made. 

IV. A form of the lotbundy to be used in all cases of intended 
sales, is annexed, marked A. 

V. The first Monday in every English month shall be the day 
fixed for sales under Act IV. 1846, to take place, care being taken, 
in issuing the proclamation, (form of which, marked B, is annexed,) 
rc(|uired to be made of intended sales, to allow in every instance 
the full period of thirty days, exclusive of the date of such procla¬ 
mation and of the day of sale; so that when notice of an intended 
sale is to be issued, should the first Monday in the ensuing month fall 
within thirty days, the sale must be fixed for the first Monday in 
the following month. In any instance should the first Monday in 
the month be an authorized holiday, the* sales shall commence on 
the first court day ensuing. 

VI. Should the salfes advertised to take place on a particular 
date, prove in any instance, more than may conveniently be con- 
cludea on the day fixed, thrf circumstance shall be recorded by the 
presiding officer; and in such cases the sales shall be continued 
from day to day, till the whole shall have been disposed of. 

VII. The same course shall be adopted when the presiding 
officer may be unable through indisposition or other unavoidable 
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cause to proceed with the sales on the day fixed. In such cases, 
the officer under whoso orders the sales may have been directed 
to be made, may either direct some of his subordinate officers to 
conduct the sales, or he may adjourn them from day to day till he 
himself shall bo able to preside. 

VIII. Should more than a mere adjournment from day to day 
be requisite, and it be found necessary to postpone a sale to a sub¬ 
sequent date, due notice, viz. at the cdurt w'hore the sale is to be 
made and at the judge’s office, shall be given of the day fixed for 
the postponed sale to take place. 

IX. Should it be found necessary to postpone a sale through 
any error discovered in the lotbundyf or advertisement, whether as 
regards the description given of the property proposed to be sold, 
or, if the property consist of land paying rent, of the jumma 
assessed thereon,—^in such case, the errors being corrected, process 
of sale must issue again ah initio. 

X. All persons shall be permitted to bid for the property expos¬ 
ed to sale without previous question. When the bidding* has 
ceased, for which due time shall be allowed, the officer presiding 
shall call on the highest bidder to pay down the deposit required 
under Section 5 of the sale act. On complying with tins requisi¬ 
tion, the purchaser^shall be allowed fiftecnf days from the day of 
sale, reckoning that day .as one of them, to make good the balance^ 
of the purchase money. On payment of the same within the pre¬ 
scribed time, the presiding officer shall grant the purchaser a receipt 
for the sum total, and forthwith rqinit the amount to the treasury of 
the judge of the district to which he is himself subordinate. 

XI. Should any objections be made against the sale, within the 
period allowed for such representations, viz., within one month from 
the day of sale, the officer by wdiom the sale may have been orderetl 
shall dispose of the same with all convenient despatch. If, how¬ 
ever, no objections should be preferred within the prescribed period, 
or, if those preferred as above should be overruled, the officer by 
whom the sale may have been ordered shall declare the sale to be 
concluded, and immediately grant a bill of sale to the purchaser, 
agreeably to the form C, annexed hereto. 


* Should disputes arise as to who may be the highest bidder, before the lot lias 
been distinctly knocked down, the previous bids shall go for nothing and the sale 
shall be commenced again de. mm. , 

t If the fifteenth day should be a Sunday, op a close holiday, then the purchaser 
bhall bo deemed to have paid the piirrdiaic money within the prescribed time if he 
pay it by sunset of the first court day thereafter ensuing. 

f Should this balance not bo paid within the proscribed poriod, the notification of 
resale required by Section A of ilic Act, shall be an advertisement at the cnh'lierry 
of the officer holding the sale, announcing the property for resale on the first regular 
sale day in the ensuing month. 
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XII. Before disposing of the purchase money, due attention 
must be given to the Circular Orders No. 1 of the 6th June 1828,* 
No. 16, 2nd January 1836, and No. 42, 26th January 1844. When 
tlie period for disposing of it shall have arrived, the expence incurred 
by the party in bringing the property to sale shall first be deducted 
from the proceeds of sale, and paid to him or her. The residue, 
after the further deductions autnorised to be made from the pro¬ 
ceeds of sale in the subsequent rules, shall then be disposed of 
according to the rules in force applicable to such cases, 

XIII. When sales may be conducted by persons other than those 
who may have ordered the same, as for instance under rules II. and 
III., the duty of the officer conducting the sale shall be purely 
ministerial, and he shall not take cognizance of any objections which 
may be urged against the intended sale, nor shall he postpone the 
sale except at the special requisition of the officer who may have 
directed the sale to be made. 

XIV. The foregoing rule is not intended to apply to cases in 
which the property [)roposed to be sold may be situated in a district 
other than that to which the court passing the decree, in Execution 
of which the property is proposed to be sold, appertains. In all 
such cases the rules prescribed by Circular Orders Nos. 83 and 167, 
dated 8th May 1840, and 24th September 1841, will remain in 
force; but there seems no good reason for extending those rules to 
cases in which one moonsiff may be employed to sell under the re¬ 
quisition of another moonsiff, both being subordinate to the same 
judge, and consequently under the same appellate jurisdiction. 

XV. No sale sliall commence Lefore noon, nor after sunset. 

XVI. When sales are made by or under the directions of a prin¬ 
cipal sudder amcen, sudder ameen, or moonsiff, the result of the 
proceedings shall be submitted to the judge of the district at the 
close of the day, in the form annexed marked D. At the close of the 
fifteenth day, a report shall be transmitted to the judge, simply an¬ 
nouncing whether the amount purchase money has been paid in 
full or not The judges will be careful to see that these reports 
are regularly submitted and within the time prescribed. 

XVII. Two registers shall be kept by every court, according 

to the forms hereto annexed, marked E and E, the one of property to 
bo sold, the other of property sold. In the latter register, sales 
made, but not completed by payment in full of the purchase money, 
are not to he entered; but payment in full having been made, they 
are to be entered immediately, without reference to their subsequent 
confirmation, or otherviise. ' ’ 

XVIII. The registers prescribed in the preceding rule shall 
be kept in two strongly bound volumes, the pages in each 
being numbered, and at the close of the volumes the judge 


* Modilicd by Circular Order No. 20, dated llth August 1S43. 
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gliall certify under his own signature the number of pages 
contained in each volume. Every entry in these registers 
shall be authenticated by the presiding officer for the time being 
of the court to which they appertain; and the judges will avail 
themselves of every favorable opportunity of inspecting these re¬ 
gisters, and seeing that they are carefully and properly kept up. 

XIX. The bill of sale to be granted to a purchaser under rule 
XL shall be drawn out on stampt paper'^according to the amount 
paid for the property, and the cost price of the stamp shall be paid 
by the purchaser, according to the rule in note to Exenij)tion No. 
19, Schedule A. Regulation X. 1829; and the said bill of sale shall 
be deemed in any court of justice sufficient evidence of the title ac¬ 
quired thereby, being vested in the person or persons named therein 
from the date specified. 

XX. Simultaneously with the grant of this bill of sale to the 
purchaser, the officer under whose orders the sale may have been 
made shall affix a proclamation, in the language of the district, in 
his cutcherrjf\ intimating, in the terms of the bill of sale, the suc¬ 
cession of the purchaser to the rights and interests of the party 
whose property has been sold: a similar proclamation shall be sent 
to the cutcherries of the darogahs of police within whose jurisdic¬ 
tions any part of the property sold may be situated, and a third to 
the cutcherry of the zetnindar in whose ^tate the property sold may 
be situated: and no other process for putting the purchaser in pos¬ 
session shall be necessary, and any disputes which may arise as to 
the extent of the property sold> or of the rights and interests 
therein heretofore belonging to the party to whom the purchaser 
has succeeded, shall be heard and determined as a regular suit 
under Regulation IV. 1793, and not otherwise; it being clearly 
understood that sales under Act IV. 1846, convey to the purchaser 
no right or privilege which was not vested in the person of the 
late proprietor. Such rights or privileges, therefore, becoming the 
subject of dispute, can be determined only by the institution of a 
regular suit. 
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c. 

I make it known that, agreeably to Act IV. of 1846, Ramguttee 
Biswas has purchased at auction the rights and interests of Ruh- 
mut, son and heir of Munoollali, in and appertaining to the hismat 
of meJial Radhanagore, and that his purchase has taken effect on 
and since the 27th of March 1851. Dated 19th April 1851, corre¬ 
sponding with the 3d of Chyte 1268 15. E. 

Official Signature of the 
Officer holding the Sale. 

D. 

Report of Sales made this dai/y in which the deposit has been paid in^ 
in conformity to the orders of - 


1. 

2. 

3 

4. 

5. 

6. 

rarliciilai’s i 
.)f the }»ro- ' 
|K‘r(y sdIiI. 

j 

De(.T(*rt in 
i*x('oiition of, 
which the 
property 
liuh been 
sold. 

1 

• 

Names of 
purchasers. 

Amount for 
which the 
property 
• sold. 

Amount de¬ 
posited in 
I)art pay¬ 
ment of the 
purchase 
money. 

Hismarks. 
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To THE Session Judges and Commissioners. 

The 22rf Mayy 1846. Imprisonment for life. Act XIV. 1844. 

The Court are pleased to intimate that the rule prescribed by 
Circular Order, No. 130, dated 24tli February 1843, that the 
session judges shall invariably recommend that a prisoner be sen¬ 
tenced to transportation Ibr life instead of imprisonment for life, 
is no longer required to be observed, in consequence of the enact¬ 
ment of Act XIV. of 1844, wliicli authorises a single judge of 
the Sudder Court to pass sentence of transportation beyond sea 
for life, against a prisoner recommended to be imprisoned for 
life. They however direct the session judges, when proposing 
a sentence of imprisonment for life in the Allipore jail, to record 
their reasons for not recommending one of transportation beyond 
sea. 


To THE Session Judges and Commissioners. 

The \2th June 1846. 'Witnesses summoned by the Sessions Court. 

The Court request that an entry be made, in the copy of the 
English calendar which, under tjio Circular Order, No. 187, 25tli 
Oetoher 1844, is sent witli all trials referred or called for, of the 
names of all witnesses, not named in the magistrate’s calendar, 
whom the sessions court may have thought proper to summon 
and examine. 


To the Several Criminal Authorities. 

The \2th June. Writs of Capias of the Supreme Court. 


Pursuant to the ,orders of Government, the Court publish, 
for the information of the criminal authorities, the accompanying 
copy of a correspondence' regarding the nature of the assistance 
which magistrates are expected to afford sheriff’s officers, entrust¬ 
ed with the execution of writs of capias issued by the Supreme 
Court against parties residing in the mofussil. 
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From A, Campbell^ Esg., Magistrate of Darjeeling, to F. J. HuUi- 
day. Esq., Secretary to Government of Bengal, dated Darjeel¬ 
ing, the 29//i April 1846. 

I have the honor to request that you will procure for me the 

opinion of the advocate general on my 
• Letter of sheriff’s officer proceedings as noted in the margin,* 
^ereon”^*** and such opinion as may guide me in 

lS of ditto dated 28th, deciding on any further steps that may 
with order thereon of the 29th. be taken before me, in the matter, by the 

sheriff'’s bailiff, either with or without 
a “ writ of assistance,” or other process issued by the Supreme 
Court. 

2. I have grounded my proceeding on the absence of any 
sanction in the regulations to compliance with tlie sheriff's officer's 
requisitions, and on decisions of the Sudder Courts noted under¬ 
neath. 

1 Circular Order No. 765 dated March 8th 1833. 

£ No. 800 dated 21st June 1833. 

3 No. 636 dated 20th May 1831. 

I have, &c., 

.(Signed) A. CAMPBELL, Magistrate. 


To A. Campbell, Esq., Magistrate of'Darjeeling. 

I have to request you will give me a posse of your police force 
to assist and protect me in the execution of my duty, in conveying 
-under civil arrest to Calcutta. 

Darjeeling, > I have, &c., 

27M April, 1846. J (Signed) W. GRANT, Sheriff’s Officer. 

Order. 

If the sherifTs officer desires protection, he must make affidavit to 
his belief that such is requisite. Assistance in the conveyance of a 
prisoner under civil arrest is not directed by the Regulations. 

2s?kJprili‘m6. } CAMPBELL. afaphtrat>. 

To A. Campbell, Esq., Magistrate of Darjeeling. 

I am in receipt of y»ur order p^ps'ed upon my letter of yesterday’s 
date, requesting the assistance and protection of your police force in 

the execution of my duty in conveying ■ " ,-under 

civil arrest to Calcutta. 

I have the honor to observe that I consider it necessary to call up¬ 
on you for a police force to protect.and assist me in the execution of 
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under civil arrest to Cal- 


my duty in conveying- 

cutta, on account of the position 1 stand in with-—- 

lie having threatened to break every bone in my body if I went over to 
his house. 

If you require an affidavit to the facts, 1 am ready (at any time 
you think proper) to give it 

1 request the favor of vour reply; and respectfully beg to call 
your attention to the sheriif’s official letter of the 5th ultimo. 

Daujceling, ) I have, &c., 

Aprili 1846. J (Signed) W. GRANT, Sheriff'^ Officer. 

Sworn to before me this twenty-ninth day of April, one thousand 
eight hundred and forty-six. 


Dar.t 
29</i April 


JKET.ING, \ 

yril, 1846. j 


(Signed) A. CAMPBELL, J. Rand 

Magistrate. 

Order on the letter of Mr. Grant, sheriff’s officer, dated Darjeeling, 
28th April 1846. 

Tlie magistrate does not consider the sheriffs letter fo his address 
of the 5tli March tantamount to a “ writ of assistance” issued by the 
Supreme Court. He will not afford protection to the sherilfs officer 
in the invasion of premises; and the regulations do not authorise 
him to assist at all in conveying a prisoner under civil arrest to tho 
sheriff. 

291a'X“ 6. }* (Signed) A. CAMPBELL, Uayist.aU. 


No. 882. 

To T. D. Swinhoet Esq.y Solicitor to tlie ffofi'ble East India Company^ 

I am directed by tho llon’ble the Deputy Governor of Bengal to 
transmit in original the accompanying letter. No. 84, of the 29th 
ultimo, witii enclosures from the superintendent of Darjeeling, and 
to re<[aest that you will obtain the opinion of the Advocate General 
in the case therein alluded to. 

2. It is requested that the original enclosures may be returned 
with your reply. 

I am, &c., 

(Signed) A. TURNBULL, 
tinder Secretary to the Gooernment of Bengal. 

Fort William^ the 1^^/i ^lay 1846. ^ 

Opinion. 

Mr. Campbell seems to labor under considerable misapprehen¬ 
sion as to the authority under which the sheriff’s officer is acting. 
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Tlie sheriff's letter is little more than an act of courtesy, impor¬ 
tant only as conveying notice to the magistrate, that his assistance 
may be required. 

The authority under which the sheriff, or his bailiff in his place, 
is acting, is a writ of capias issued out of the Supreme Court on 
its common law side, directed to the sheriff and commanding him 

to seize tlie body of-;-q^nd to have it at a certain 

time and place before the Court, &c. 

A writ of assistance, the execution of which the. magistrate 
seems to admit he would be bound to aid, is a writ issuing out of 
the Supreme Court on its equity side, directed also to the slieriff, 
and commanding him to put a certain person into the possession of 
certain prenuses. 

It seems to me that a magistrate in the mofnssil is bound to aid 
the due execution of the former writ, upon precisely the sjiine prin¬ 
ciple as that on which ho is bound to jissist iii the execution of the 
latter. The only difference between them in respect of autliority 
is, that whereas doubts may have existed heretofore as to the 
power of the Court to decree possession of lands in the mofussil, 
none has ever existed as to its power to take, either on mesne pro¬ 
cess, or in execution, the bodies of British subjects within the local 
limits of its jurisdiction. 

Now upon referring to Mr. Advocate General Pearson’s letter of 
the 21st of July 1820, which api)cars to have been ever since very 
properly acted upon, (see Circular Orders of the Sudder Dewatmy 
Adawliit, Vol. 11. No. .31, and Corpstructions by the Siidder Dewan- 
ny Adawlut and Nizamiit Adawliit, Vol. II. No. 636, the last being 
one of the authorities referred to by Mr. Campbell,) it will bo found 
that the obligation of the mofussil authorities to lend their aid to 
the execution of a writ of assistance does not depend upon the 
peculiar nature or terms of that writ, but upon the force of the 
39th Section of the Charter of Justice and the analogy between the 
power of the sheriff’ to call for assistance under that section, and 
the power of a slicrilF in England to call upon the posse comitatiis. 

Applying that principle to the present case, it seems to follow 
that whereas in England the sheriff^ where assistance is required, 
is, in the execution of a* capias ad satisfaciendam^ hounds and is iii 
the execution of a capias ad respondendumy at lihertjf to call upon 
the posse comitatus, so liere if he has occasion to call upon the ma¬ 
gistrate for assistance, the magistrate ought to render it. 

That assistance ought of course to’be confined to the legal 
execution of the writ; for instance, the police officers furnished by 
the magistrate ought not to aid the bailiff in breaking into a house, 
but they accompany him if he enter the premises without breaking 
in, and ought to [irevent any breach of the peace when the arrest 
is made or rescue after it has been made. 
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I do not see that the obligation upon the magistrate extends so 
far as to make it necessary for him to furnish men to assist in the 
conveyance of the prisoner to Calcutta., 

(Signed) JAMES WM. COLVILE. 

May \5th, 1846. 

To A. Camphelli iSsq.t Superintendant of Darjeeling. 

I am directed by the Hon’ble the Deputy Governor of Bengal to 
acknowledge the receipt of your letter No. 84, of the 29th ultimo, 
with enclosures, and in reply to transmit, for your information and 
guidance, the uccompanying copy of the Advocate General’s opi¬ 
nion on tlje points therein referred. 

I have, &c., 

(Signed) A. TURNBULL, 

Under Secretary to Government of Bengal. 

Fort William the 2Qth May^ 1846. • ■» 


To THE ClH.MINAL AUTHORITIES. 

The lOjfA July 1846, • Writs of Capias hf the Supreme Court. 

Fersuant to the orders of Government, the Court publish, for the 
information of the criminal authorities, the accompanying copy of the 
advocate general’s further opinioy on the subject of their Circular 
Order of the 12th ultimo, viz. the nature of the assistance which 
magistrates are expected to afford the sherift‘’s officers entrusted 
with the execution of writs of capias issued by the Supreme Court 
against parties residing in the mofussil. 

Opinion. 

My observations, regarding Mr. Campbell’s supposed misappre¬ 
hension of the sheriff’s officer’s authority, had reference to Mr. 
Campbell’s proposition (which distinctly appeared in the papers be¬ 
fore me) that he was not bound to give the aid required, because 
the writ was not a writ of assistance. It therefore seemed to be not 
wholly beside the question to show thSt, if the magistrate were 
bound to assist in the execution of the one writ, he was, by parity 
of reasoning, equally' bound to assist in the execution of the other. 

It now appears, though to the best of my recollection it did not 
appear from the former case, th^lt the arrest h^s been effected; and, 
since no escape or rescue is mentioned, I conclude that the prisoner 
is still in custody. The simple question referred to me seems to be, 
is, under these circumstances, the magistrate to grant to the sheriff’s 
officer, who is under apprehension of violence, a posse to assist in the 
conveyance of the prisoner to,Calcutta? Mr. Campbell says that the 
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two last paragraphs of my former opinion preclude him from comply¬ 
ing with the bailiff’s requisition. I do not think they go quite so far 
as that: the last but one would rather imply the contrary, for the 
writ cannot be said to be fully executed \m\\\ the prisoner is convoyed 
to Calcutta. The last states only that “in my opinion the magis¬ 
trate is not houml to furnish men to assist, &e. &c.,” not that he 
would act dlegally in doing so. By the opinion expressed in that para¬ 
graph, I abide for the following reasons. 

The obligation on the mofussil magistrates to assist in the execu¬ 
tion of process issuing out of the Supreme Court, whether it be a 
perfect or an imperfect obligation, seems to arise out of the last 
clause in the Charter of Justice, which contains substantially the 
same injunction as that contained in the patent of assistance grant¬ 
ed to sheriff's m England, and in which their poiver to raise the 
posse comitatus is supposed to be implied. (See Dalton’s Office of 
Sheriff, pages 5 and 8.) Now, according to the unanimous opinion 
of the judges as delivered to the House of Lords in Miller versus 
Knox, 4 Bing. N. C. 574, the sheriff has power, even though there 
be only a show of intended resistance, to call upon such persons as 
are of proper age, ajtd Jit and able to travel^ and especially minis¬ 
terial officers, as constables, and the like, to assist him in the execu¬ 
tion of the writ within the county, and ^uch persons are punishable 
if they refuse to assist. It seems, however, very questionable 
whether this can bo said to bo the law of this ©ountry. In England 
the jurisdiction of the slicrilf, and consequently the liability of 
those wdio are called upon to assist, is confined to the bounds of a 
county. Here the Avrits, which the sheriff of Calcutta executes, 
run through the whole of the vast province of Bengal, and it seems 
preposterous to contend that, in the absence of any express enact¬ 
ment and by the mere force of analogy, an individual at Delhie 
may be compelled to assist a sheriff’s officer in the transport of a 
prisoner to Calcutta. Again, I am not aware that the obligation 
resulting, or supposed to result, from the last clause of the Charter 
has ever been enforced, or could be enforced by indictment or in¬ 
formation, as the obligation to assist the sheriff might be enforced 
in England. Its performance therefore seems to depend mainly 
upon the instructions to‘b^ given by the Government to its magis¬ 
trates and otlier subordinate officers; and thougli it would certainly 
not be very creditable to the Government of any country to permit 
the process of a competent court to be successfully defied, yet it 
seems rather too much to say tliat the Government is to undertake 
the expence of escorting persons" taken on civil process from one 
end of the province to the other, or, supposing it indemnified against 
the expence, that it is to denude for such purposes a district of its 
requisite police force. 

In the particular ca e in queijtion, there seems to be no appre- 
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liension of a forcible rescue by numbers, but a mere apprehension 
of violence on part of the prisoner. I confess I cannot see why in 
such a case, the bailiff should not take steps before the t.earest 
justice of peace to have his prisoner bound over in heavy penalties 
to keep the peace towards him, or why he should not himself hire 
a sufficient number of fellows to prevent the escape of one man, 
however powerful and viojent he may be. 

I therefore repeat my opinion, that the magistrate is not bound 
to furnish a posse of men to assist in the conveyance of the pri¬ 
soner ; but I cannot think that ho would incur any legal respon¬ 
sibility in so doing, should he think that there is any thing in the 
special circumstances of the case which requires such extraordinary 
assistance. And if I were to venture to lay down any general rule 
of conduct for the guidance of magistrates in such cases, it would 
be this, that when required so to do, they take such measures as 
may be necessary to insure the peaceable execution of legal process 
within the limits of their own district or local Jurisdiction, not 
travelling beyond it. Such a rule, if applied to the pr'isent case, 
would induce Mr. Campbell to provide for the peaceable removal 

of-from Darjeeling, but not for his transport to 

Calcutta. I have given my opinion at this length, because, from 
all I can learn, the case, iit,all its circumstance:;, is a novel one. 

(’Signed) JAMES WM. COLVILE. 

June 16^/t, 1846. 
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The 3d August 1846. 

Present: 

W. B. JACKSpN, 

Opfg. Temporary Judge. 


CASiE No. 99 OF 184.5. 


MUSST. DYA MAYE DEBBEA and others, Appellants, 

(Plaintiffs,) 

versus 

COLLECTOR OF ZILLAH BHOLOA; and RANEE KUTY- 

ANEE, mother of RAJAH BABOO; and DOARKANATH 

THAKOOR, Respondents, (Dependants.) 

Claim to reverse the sale of pergunnah Bholoa, and to obtain 
possession of part of the same with mesne proceeds: laid at rupees 
24,52,306-10-9. 

The plaintiffs claimed the reversal of the sale of this estate,— 
which took place for the recovery of arrears of Government revenue, 
on the 9th February 1835,—on various groujids. The defend¬ 
ants pleaded the provision*of clause 1, section 27, Regulation XI. 
1822, as barring the a^lmission of the claim; they further stated that 
Mr. Wise and Doctor Lamb were sharers, or held an interest in the 
estate, though their names did nob appear in the case. 

On the 13th December 1844, the judge of Tipperah, Mr. Skip- 
with, gave judgment to the effect that, under the Regulation above 
cited, the plaintiffs were incapacitated from contesting the validity of 
the sale in question. The grounds of this decision are thus recorded; 

The words of clause 1, section 27, Regulation XI. 1822, are, 
that ‘ no person shall be entitled to contest the validity of a sale after 
having received any portion of the purchase money; nor shall any 
part of the sale proceeds of any estate be liable for the debts of the late 
proprietor, whilst the validity of the sale may be under contest,* &c. 

“ Previous to the institution of,a suit to contest the sale, the 
surplus proceedsL of an estate are liable to be applied to the satisfac¬ 
tion of decrees, and when so applied an action is barred. In the 
present case the plaintifb^ petitioned only the collector to keep the 
surplus proceeds of the estate in deposit, till he should have receiv¬ 
ed orders of Government tlpon Repetition submitted by them. The 
Government order was* that they should, if they had any claim, 
bring an action in the civil court; and this order was datra in tlie 
year 1836. 

“ In the year 1837, the surplus proceeds of the estate were sent 
for by the civil judge, and applied to the satisfaction of various 
decrees in the year 1838; and aitiiough the jllaintiffs were invited 

Q 2 • 
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by a notice to make any objections to such an arrangement, as they 
might think proper, none were made. 

“ The first suit contemplated by section 27, was not made till the 
17th September 1839., 

** Besides this, Bhairo Anund Rai and Hurrish Chunder Rai, two 
of the plaintiifs, petitioned, the one the commissioner, and the other 
the court of dewance in this zillah, for the application of the sur* 
plus proceeds in satisfaction of decrees Against them, and this was 
done; and although they did not receive the money themselves, it 
was applied for their benefit.” 

Under these circumstances the judge considered the action barred 
by clause 1, section 27, Regulation XI. 1822, and dismissed the 
claim. 

On 18th April 1845, an appeal was brought in this Court by 
the plaintiffs, with the exception of two sharers, Hurrish Chunder 
and Bhairo Anund, who were not parties to the appeal. 

By the CouitT. 

The decision of the judge turns exclusively on one point, whe¬ 
ther the present action is barred by section 27, Regulation XL 
1822, and it is to that point only that the Court must direct its 
attention. If the action is not barred, the case must be referred 
for trial on its merits. 

It seems that the estate sold was the property of various sharers, 
who were entitled to receive shares of the sqrplus sale proceeds in 
proportion to the extent of their shares in the estate. Of these 
sharers one Ranee Kutyanee has received a large portion as her 
share, which was paid to her by the judge under orders of the 
Court of Sudder Dewanny Adawlut. Two other sharers, Hurrish 
Chunder and Bhairo Anund, gave in petitions requesting that por¬ 
tions of the surplus proceeds might be applied to the satisfaction of 
certain decrees. The appellants deny that they were so applied; 
but this is immaterial, the petitions sufficiently prove their acqui¬ 
escence in the application of these funds to that purpose. The whole 
of the rest of the surplus proceeds, it is admitted, were paid away 
by the judge and other courts in satisfaction of various decrees. 
The appellants deny the authority of the judge to apply the funds 
to this purpose; but as it seems that the validity of,the sale was not 
then under contest before the civil authorities, and that notices were 
issued to several of the sharers to come forward and offer any ob¬ 
jections they might wish to set forth, without eliciting any such 
opposition; and further, that these order’s of the judge were never 
appealed, though open to appeal,* I cannot now question the correct¬ 
ness of these orders, but must consider them just and proper, and 
in the light of payments for the benefit of the sharers to whose 
shares they referred. 

The case, therefore, stands thus: one sharer received her share, 
two requested that thift shares might be applied to the satisfaction 
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claims, and the shares of the rest were paid in satisfaction of claims 
against them by order of court It appears to me tliat all these 
applications of the money were made legally for the benefit of the 
parties holding the shares; and that the present action is conse¬ 
quently barr^ by clause 1, section 27, Regulation XL 1822, and 
this opinion is supported by the only precedent which has been ad¬ 
duced bearing on the case, viz. Bustee Rai versus Collector of 
Sarun, decided 1st March*1836 in this Court; which is to the elFect 
that in a similar sale, some sharers having received their shares of 
the surplus proceeds, and the shares of others having been paid 
away by order of court in satisfaction of decrees, though contrary 
to their wishes, the latter cannot question the validity of the sale. 

On the above grounds the decision of the judge appears to me 
correct, and it is hereby confirmed with costs of apped against the 
appellants. 


The 10th August 1846. 

Present’: 

A. DICK, 

Judge. 

CvASE No. 105 OF 1844. 

Regular Appeal from the decision of the Principal Sudder Ameen of 
zillah Myrnensinght Mr. C. Mackay. 

SHEEOO CHURN GUNGOLEE and others, Appellants, 

(Defendants,) 

versus 

DAIA MAYEE DIBEE AH, Respondent, (Plaintiff.) 

Pleaders—Gholam Sufdar for Appellants^ and Sree Ram Race for 
Respondent. 

Suit, laid at Company’s rupees 7823-4y5, for possession on lands 
and effects. 

The respondent founded her claim to the property in (juestion^ on 
its having belonged to her husband, deceased, and sue being his heir, 
and having possessed it, and then been ousted from it by the ap¬ 
pellants. Her statement is, that h^r husband’s father gave by deed 
(hibahnameh) the lands in dispute to her husband, who during his 
lifetime was in sole possession, and she after his decease, he having 
authorised her to adopt a son, which she obeyed; that her husband 
had three brothers, and on the death of one of whom their heirs at¬ 
tempted, under Regulation V.*I799, to obtain*possession of a portion 
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of the estate, but were referred to a regular suit, and her possession 
upheld; that they had never sued, but during her grief for the loss 
or her adopted son, had ousted her from the whole of the property. 

The appellants replied, that the deed of gift was merely nominal 
to serve a purpose of the time; that they were about to sue in con¬ 
sequence of the orders passed in the above alluded to case, under 
Regulation V. 1799, when the respondent, to avoid the expenses of 
litigation, knowing their right, gave u^ to them their respective 
shares, and made over her husband’s share to them for the purpose 
of liquidating debts left by him, several of which they had paid off. 

The principal sudder ameen, Mr. Mackay, takes up the case, and, 
under section 10, Regulation XXVI. 1814, thus passes order: 
“ Proper that from both parties proof of the claim and its denial be 
required, therefore plaintiff file his proofs of his claim, and defend¬ 
ant of his answer in one week.” He then decides the case in the 
following words, without leaving a particle of proof on record, copi¬ 
ed from the records of the cases which he had sent for and consulted. 

“ The point to be looked ir^to in this case is, whether the plaintiff 
has been really dispossessed by the defendants of the lands, &c., to 
which she lays claim, or whether, as alleged by the defendants, the 
plaintiff made over her portion of the lands by a ruffanamah to the 
defendants on the condition that her husband’s debts were to be paid 
by them. 

“ From a perusal of the papers in the case* and the case referred 
to in this investigation, it appears to be clear that the plaintiff has 
been dispossessed by defendants of«the talooka, &c., to which she lays 
claim, on the grounds that her husband was made sole proprietor 
thereof by habanamah executed by his father; and that, on a claim 
for these very lands having been once before preferred by the present 
defendants and others under Regulation V. 1799, the then plaintiffs 
were directed to prefer a regular suit, whilst the present plaintiff was 
allowed to continue in possession of the disputed lands, in which 
possession she continued till dispossessed by the defendants in this 
suit. On appeal of the summary suit above referred, the order 
therein passed was upheld in both the zillah and Sudder Courts; and 
moreover the defendants in this case (and the ancestors of some of 
them) never brought forward the action therein directed, besides 
the plea set up by the defendants of the plaintiff’ having relinquish¬ 
ed |ier claim to the lands now claimed in their favor, in support of 
wdiich they file a copy of a durkhast presented in court; yet I dis¬ 
credit its validity altogether, because, baving^gained her point in all 
the former decisions, it is not prdbable she would afterwards, with¬ 
out the slightest cause, give up her right in the manner stated in the 
alleged ruffanamah, produced by the defendants. For these reasons, 
as well as that Raujkishore, one of the defendants, has since appear¬ 
ed before me and filed a kubool-jowal^, agreeing to give up what he 
has dispossessed the plaintiff of, T am of opinion plaintiff’s claim 
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should be decreed in her favor, with wasilaut thereon from the date 
of institution of this action to date of possession under this decree, 
with all costs and interest on the same from this date, as well as in¬ 
terest on the wasilaut, which will be asoertained at the time of exe¬ 
cution of the decree. 

“ Order accordingly. A decree accordingly in favor of plaintiff.” 

Judgment. 

t , 

The principal sudder ameen has utterly disregarded the in¬ 
junction contained in section 10, Regulation XXVI. 1814, also 
in section 21, Regulation V. 1831, and the Circular Orders of 
the Sudder Court Nos. 127 and 128 of 1841; and several others 
to the same purport. He has also neglected to direct the plaintiff to 
file copies of the documents in the records of the cases he consulted, 
and on which he decreed the claim. This Court is consequently at 
a loss to discover the value of the evidence on which he has decided, 
and to which he has so loosely referred. The case is therefore re¬ 
manded. 

The principal sudder ameen will call upon the plaintiff to file the 
deed of gift, and the names of the witnesses to it to prove that it was 
real and not nominal. He will take evidence as to the possession of 
the plaintifTs husband alone, on the whole of the estate, in his 
father’s life-time and aften, and of the plaintiff after her husband’s 
death, and proof of her having been forcibly ousted. 

On the part of the defendants, he will call for proof of the deed of 
gift liaving been nominal, of their possession, after the father’s de¬ 
cease, and until the order passed under Regulation Y. 1799, and of 
the plaintiff' having restored to them their respective shares, on their 
being about to sue, and made over her own share for the payment 
of her husband’s debts, several of which they had liquidated. He 
will then decide. 

The principal sudder ameen wdll be more careful in future 
in strictly arlhering to the directions enjoined in section 10, Re¬ 
gulation XXVI. 1814, and the several circular orders above cited; 
and take care, that copies of all documentary evidence and deposi¬ 
tions of witnesses, consulted from the records of other cases, be duly 
filed among the records of the case decidec^. 
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Tub 12th August 1846. 

Present : 

J. F. M. REID and 
A. DICK, 

Judges, 
and , 

W. B. JACKSON, 

Offg. Temporary Judge. 


CASE No. 121 OP 1844. 


jtj Kjj/cvcui jivm the dedsitni of the Principal SudtJer Anieen of 

the 24t-Pergunntths, confirming that of the Moonsiff of Buseerhaat. 

PRAN NATH CIIOWDRY, for self ai^d guardian of KASHI 
NATH OHO WDRY and others, (Defendant,) Appellant, 

versus 

GOUR MOHUN NAG CHOWDRY and others, (Plaintipf.s,) 

, Respondents. 

Pleader for Appellant—Moolvee Homed RussooL Respondents did 
not appear. *• 

The plaintiffs sued to open a ghaut, called the Matabanga ghaut, 
estimating the produce thereof at ten rupees a day, to recover mesne 
profits for nine days; laying their suit at 60 rupees the value of 
ghaut and 90 rupees mesne profits, total 140 rupees. 

The defendant pleaded, among other objections, that the plaintiff 
should have laid his suit at a year’s produce of the ghaut, or 365 
days at 10 rupees per day, or 3650 rupees, so that the case is not 
cognizable by a moonsiff. Neither the moonsiff, who tried the case 
in the first instance, nor the principal sudder ameen, who tried it in 
appeal, has entered on the investigation of this plea. The special 
appeal was admitted by Mr. Reid, on the 23rd March 1844, to try 
this point . 

The Court are of opinion that the moonsiff should have decided 
this question before entering on the merits of the case, and this not 
having been done, they quash the proceediifgs of that officer and the 
principal sudder ameen, and direct that the case be sent back to the 
moonsiff with instructions, after .dTue enquiry, to determine what is 
the selling price, or proper value, of the rights and interests claim¬ 
ed by the plaintiffs. Should the value have been under rated in the 
proportion of 10 per cent, he will nonsuit the plaintiffs. The usual 
order will pass in regard to the return of the value of the stamp on 
which the petitions of,appeal and .special appeal are written. 
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The 12th August 1846. 

Present : 

J. F. M. REID.and 
A. DICK, 

Judges, 

« and 

W. B. JACKSON, 

Offg. Temporary Judos. 

CASE No. 193 OP 1844. 

A Special Appeal from the decision of the Judge of Purnea. 

SHEIKH EMAUM BUKSH, (Defendant,) Appellant, 

“OCVSUS 

SHEIKH ENAYUT ALI, (Plaintiff,) Respondent. 

On 17th January 1842, Sheikh En'ayut Ali, farmer of-mouzah 
Moheenee Kuhra, in pergunnah Huwelee Purnea, under a lease 
granted by the managpr of pergunuah Huwelee Purnea, with the 
permission of the collector, for 5 years, 1245 to 1249 Moolkee, 
both inclusive, instituted this suit to compel the defendant. Sheikh 
Emaum Huksli, to pay an enhanced rent of 335-9-11 pie per an¬ 
num, for 779 bcegahs 10 cottahs of land, held by him in Bhag 
Kuhra, Bhag Nuraynpore, Bhag phoolpore and Nij Mohunee. The 
plaintiff issued the notice prescribed by Regulation V. 1812, in the 
month of J hyt 1243 Moolkee, and again in Magh of the same 
year. He sues also to recover the rents for the five years in ques¬ 
tion, or 335-9-11 pie x 5 years, . 1678 1 7 

Deduct paid in 1245, 48 rupees, 1246, 51 rupees, 

1247, 51 rupees, 1248, 49 rupees, and 1249, 34 Ks. 233 0 0 

1445 1 7 

Deduct amount for which defendant sued to set 
aside an improper attachment for the rent of 1248, 286 9 II 

Principal,... . 1158 7 8 

Interest, ... 308 10 0 

Co.*s Rs ... 1467 1 8 

Sheikh Emaum Buksh, defendant, stated that for seven gene¬ 
rations his ancestors had held Bhag Kuhra, and others, containing 400 
beegahs, at an annual jumma of 45 rupees; and that on the occa¬ 
sion of the former farmers, Bykundee Mundul and CohuD Sircar, 
demanding a larger rent, his father sued them, and got a decree 
from the judge on the I2th Murch 1814, which upheld that rent ; 
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and that, moreover, Oholam Hyder, who held the farm immediately 
before the plaintiff, and Gholam Jelanee, his surety, who were re¬ 
spectively the uncle and father of the plaintiff, received from him 
that rent and no more. 

Moulvee Rookunoodeen, the principal sudder ameen of Purnea, 
decided the case on the 25th May 1842. He observed that the 
notices pleaded by plaintiff v’^ere proved by the evidence to have 
been issued in the months of Assar and Magli 1245, but that they 
were insufficient to prove the right of.plaintiff to enhance the rent 
of 45 rupees per annum for 400 beegahs, proved to be the proper 
rent by the decision of 12th March 1814, 28-years ago, which the 
uncle and father of the plaintiffi, who after that held the farm, had 
never endeavoured to enhance. He therefore considered the de¬ 
fendant entitled to hold 400 beegahs on a jumma of 45 rupees; as, 
however, the ameen deputed for a local enquiry had ascertained 
that defendant had possession, in excess of 400 beegahs, of 20 bee¬ 
gahs 17 cottahs, he must pay rent for that quantity of land at 
4 annas* per beegah, or Cqmpany’s rupees 5-3-8-0 per annum. 
Hence 45 Sicca rupees. Company’s rii])ees 47-13-0-0 -f 5-3-8-0 — 
53-0-8-0, for 4 years (deducting the rents of the year 1248 Mool- 

kee) amounts to. . . 212 1 12 0 

Deduct the payment for those 4 years as per 
plaint..*. 184 0 0 0 


28 1 12 0 

• Interest... 4 0 0 0 

32 1 12 0 

It is therefore decreed, that defendant pay plaintiff 32-1-12-0, 
with costs in proportion. 

The plaintiff appealed from this decision, and the case was taken 
up by the judge, the Honorable Robert Forbes, who, on the 31st 
December 1842, altered the decision of the principal sudder ameen. 
He was of opinion that as the defendant had no pottah to shew 
that his rent was fixed, the mere production of JhrakhutteeSf or 
acquittances for rent, for several years, could not establish a right 
to hold so large a quantity of land on a fixed rent. He considered 
the plaintiff entitled to receive for 420 beegahs 17 cottahs of land, 
which appeared by the amcen’s report to b6 in possession of the de¬ 


fendant, the sum of Company’s rupees . 578 6 11 2 

Deducting the sum of 184 *rupdbs acknow¬ 
ledged to have been received . 184 0 0 0 


„ 394 6 11 2 

He therefore decreed that respondent should pay this sum, with 
costs and interest. . •• 
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The defendant, dissatisfied with the decision, applied to this Court 
for a special appeal, which was admitted on the 4tn June 1844, under 
a certificate of Messrs. Tucker and Reid, dated the 1 Uh May 1844, 
to try, first, the right of a manager of an estate, under attachment by 
orders of a civil court, appointed by a collector, under Regulation 
V. 1827, to grant a farming lease of any part of the property under 
his charge; and second, whether, supposing the farm to be good, 
the farmer had any right* to enhance the rents of his ryots by 
enforcing Section 9, Regulation V. 1812? 

The case was taken up by Mr. E. M. Gordon, who, on the 7th 
June 1845, directed that the case should be laid before a full Court. 

Opinion. 

The Court are of opinion, with reference to the terms of Section 
26, Regulation V. 1812, which describe the duties to be performed 
by the manager appointed under that Section, viz. “to collect the 
rents, and discharge the public revenue, and provide for the cultiva¬ 
tion and future improvement of the estate,” that a manager so ap- 
])ointcd has authority to enhance rents and to lease in fhrrn ; and 
that consequently the farmer appointed by him must be held to 
possess the same power. 

The appeal is therefore dismissed, and the decision of the judge 
confirmea. The costs in tJl the courts are in^de pa3’able by the 
appellant 

The ISth August 1846. 

Present : 

A. DICK, 

Judge. 


CASE No. 214 OF 1844. 


liegnlar Appeal from the Principal Sadder Ameen of Dinagepore, 

Alohumud Khoorshed. 

<• 

KUREEMA BEEBEE, paupek, (Pdaintifk,) Appellant, 

• versus, 

SHAMA SOONDREE DIBEEAH and others, (Defend¬ 
ants,*) Respondents. 

Pleaders—Moolvee Alohumud Aluzhir for Appellant^ and Taruk 
Chundur and Aftab Oodeenfor Respondents. ^ 

Suit, laid at rupees 10,728-10-0, to annul a deed of security and 
proceedings thereon. » 

B 2 
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This claim was founded on a denial that plaintiff had ever be« 
come surety, or consented to the bond in question, and' called in 
question the proceedings of the moonsiflP, who was deputed to ob¬ 
tain her acknowledgment to the bond, on the ground that the wit¬ 
nesses named in the moonsifTs report had afterwards denied all 
knowledge of the matter. The principal sudder aineen, deeming 
the proceedings of the moonsiff in the nature of a judicial proceed¬ 
ing, did not think they ought to be questioned, and dismissed the 
suit. 

Judgment. 

I 

The Court see no sufficient cause to call in question the integrity 
of the proceedings held by the moonsiff; and the subsequent denial 
of the witnesses entered in his report, cannot be deemed worthy a 
moment’s consideration. Some of them have besides, it appears, 
been committed and convicted of perjury. Appeal dismissed with 
costs. 


The 18th August 1846. 
Present; 

A. DICK, ‘ 

Judge. 


CASE No. 106 OF 1844. 

Regular Appeal from the decision of the Principal Sudder Ameen 
of zillah Dinageporej Mohumud Khoorshed. 

TOORFUTOONISSA BEBEE, Appellant, (Plaintiff,) 

versus 

SHAMA SOONDREE DIBEEAH and GUDIIADHUR 
CHUKURBUTTEE, Respondents, (Defendants.) 

Pleaders—Ghoolam Sufdur for Appellant; and Tarik Chundert 
Aftah Oodeen, Mohumud Huneefy AhmudRusooly Pursun Koomar, 
and Mr, Waller for Respondents. * ' 

Suit, laid at rupees 10,748-0-12^, to annul a deed of security and 
proceedings thereon. 

The«claim is foundd on a deed of gift, hibbeh bil awuz, alleged to 
have been given for a consideration (7,109 Sicca rupees) nearly two 
years subsequent to the security, bond for stayng a decree during 
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appeal. Several witnesses testified to the due execution of the deed 
of gift, and it purported to have been registered within a month of 
its being written, and proofs were tendered that possession had 
been obtained. On the other side, the deed was declared to bo 
collusive; no mutation in the Government registry had been elfect- 
ed, the surety had continued to pay the revenue, to sue for rents, 
and to borrow for payment of arrears of revenue: on all which 
points documentary evidence was produced. 

The principal sudder amccn, on the belief that the deed of gift 
was collusive to evade the security bond, dismissed the claim. 

Judgment. 

It is admitted, that the name of the surety continued on the Go¬ 
vernment register as proprietor, till the time the security bond was 
taken; and she paid the Government revenue. Further, it is on 
evidence, not questionable, that she sued as proprietor of rents, and 
borrtjwed money to pay up arrears of revenue, therefore indisputa¬ 
ble, that possession was not fully and completely given on the deed 
of gift, hibbeh bil awuz. Therefore it is of no effect. No reason 
can be assigned for mutation not being made in the Government 
registers, which are always referred to in cases of dispute and 
doubt, save and except fraudulent intention. 

The appeal is dismissed «vith full costs. * 

The Court, on inspection of the certificate of registry on the deed 
of gift, discovered tHht it was contrary to the form laid down in 
Clause 2, Section 9, Regulation XXXVI. 1793, and further, that 
the English and Bengalee aeras entered therein did not tally. The 
judge of zillah Beerbhoom, where the registry was effected, is 
directed to institute a full inquiry on the subject, and to report to 
this Court; the deed in question being carefully sealed up and 
forwarded to him. 
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The 19th August 1846. 

Present: 

J. F. M. REID and 
A. DICK, 

J UDGES, 
and 

W. B. JACKSON, 

Oppg. Temporary Judge 

CASE No. 65 OP 1844. 

Regular Appeal from the decision of the Principal Sadder Ameen of 
zilUih Mgmensinghf Mr. Charles Mackag. 

EUHWANEE CHUNDER CHOWDllKE and others, 
Appellants, (Defendants,) 

versus 

KASHEE KANT UCHARJ CHOWDREE, Respondent, 

(Plaintiff.) 

Pleaders—Bunsee Budan^ Uzmut Oola^ Mr. Skinner^ and Mr. Wal¬ 
ler ^ far Appellants; and Ghoolam Sufdur and Pirsua Koomar 
for Respondent. * . 

Suit, laid at Company’s rupees 95,000, for ye-anncxation of a de¬ 
pendent talooq, illegally separated and rendered independent of tha 
2 umeendaree to which it formerly.bfclongcd. 

The zumeendareo in question belonpjed to the husband of the 
female defendant, Biinla Dibeea Chowdrain, who died childless in 
1206 B. M. having authorized her to adopt a son. She assumed 
possession of it, and registered her name in the collectorato as pro¬ 
prietor. Her principal manager was Sheeb Chunder, father of 
Buhwanee Chunder and uncle of Govind and Hurish Chunder; and 
his name was registered as proprietor of the talooq in question. On 
the publication of Regulation!. 1801, A. D., Sheeb Chunder peti¬ 
tioned the collector for separation in 1208 B. iE., and again in 1212 
B. M.i when a notice was issued on the zuraeendar Choudrain to 
object or consent In 1212 B. JE. she replied, admitting the right 
to separation. The jumma was then fixed, with reference to papers 
which had been filed by the Ckoudrain’s l^usband, at Sicca rupees 
1,472-11^, and she was again'required to state if she had any ob¬ 
jection. She replied again, concurring; in the same year 1212 
JE. . • 

In 1209 B. jE., she had adopted the respondent, Kashec Kant; 
in 1225, he attained his majority; in 1234, he presented a petition 
to the collector, objecting to the separation of the talooq, and pray¬ 
ing for its annulment, and was informed that no notice could be 
taken of it, since his iinme was not*re^stercd as proprietor. Disputes 
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subsequently arose between him and his mother by adoption, the 
Choudrain; when at length in 1243 B. she consented to 
his name being registered as proprietor of the half, and he ob* 
tained possession of one half of the estate, she continuing regis¬ 
tered as proprietor of the other half, and in possession as formerly. 
In 1246, he instituted this suit, calling in question the legality of 
the proceedings by which, the separation was effected, and the right 
of the talooq to be declared independent, and the validity of the 
Choudrain’s consent, which he declared was obtained fraudulently, 
through the undue influence of Shceb Chunder, her manager, exerted 
over her. 

The appellants replied that the suit was barred by lapse of time; 
that the right of the talooq to separation could be clearly proved; 
and that the Choudrain was under no undue influence wlien she 
gave her consent, for she was a remarkably intelligent active 
woman, who looked well after her own affairs; and that as she was 
the sole registered proprietor, her consent was perfectly valid and 
sufficient, and that the separation having been sanctionbd by the 
Board of Revenue, the proceedings could not now be questioned. 

The principal sadder ameen decreed the suit in the following 
words: * 

“ The points to be looked into, and tried in this case, are: 

1st. Are the deehahs, in dispute, of the description that can bo 
separated from the* zemindarry; and have they been kharij’d 
(transferred) on a proportionate jumma, according to the regula¬ 
tions ? * 

2d. Did Beemlah Debeea (the plaintiff’s mother) possess the 
power of making a transfer ? 

3d. Beernlah Debeea, the mother of plaintiff, having before 
complained for the reversal of the separation of the said deehahs, 
and oftenoards filing a razeenamah in the case, can she or her son 
(to whom she has made over her estates) institute a fresh suit for 
the same identical claim ? 

4th. Is the present action barred by the rule of limitation, or 
not? 

“ In my opinion plaintiff has fully ppoved his claim, not so the 
defendants. 1st. The deehahs in question cannot be separated 
from the zemindary, because the Chowdhry defendants can pro¬ 
duce no sunmid or doc^lment, by which the talookahs were given 
to them and their heirs in perpetuity on a fixed jumma, although 
they allege such to *he the ca^e on a jumma of 1449 rupees, 
9 annas, 9 gundas. Moreover, the hautcheeta for the year 1191 
B. S., and deehahjaut papers of the year 1201 B. S., filed by 
defendants, and the registered ekrar given by the defendant^ 
mournsf to that of the plaintiff, dated 5th Sawun 1203 B. S., 
clearly shew the jumma to have been various, and therefore 
the lands in dispute come under provisions of Clauses 6 
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and 7} Regulation VIII. 1793, and are not transferable. The 
defendants file a kistbundee, dated 5th Aughun 1203, alleging 
it was given them by plaintifi'’3 father, but that kistbundee 
is dated after the execution of the ehrar, and is not registered, 
consequently under the spirit of Regulation XXXVI. 1793, 
it cannot affect the rights of previously registered documents; 
and were it otherwise, yet vhe kistbundee produced by defen¬ 
dants is of so unusual a character, and so opposed to the estab¬ 
lished usage of-the country, that 1 discredit it altogether. Kist- 
bundees, or deeds of that nature, are given by persons receiving 
to those who make the grant, be it of whatever nature, and never 
by zemindars to talookdars. Further the deehahjauts, in ques¬ 
tion, were not separated from the zeraindary, in conformity with 
Clause 10, Regulation I. 1793, and Clause 8, Regulation I. 1801. 
This facti the collector (who is also included amongst the defend¬ 
ants) admits. The collector also states that the Cliowdry defend¬ 
ants were repeatedly called upon to produce documents to enable 
him to make the necessary transfer, recognizing them (the Chow- 
dries) as the independent talookdars; get they never produced any 
proofs^ entitling them to the transfer, and that the transfer was 
made solely on the petition^ to that efi’cct, of Recmlah Debeea, the 
plaintiff’s mother. 'At the time of this transfer, Sheeb Chim- 
der (the Chowdry defendants’ mourns') was the sudder and mofus- 
sil naib and general raooktear of Beemlah Dabeea, and it is there¬ 
fore to be presumed that, on his persuasion and influence, which 
seems to be very great, she petitibned the collector in the manner 
before set forth. It is also clear from the books of the registry 
office, in this zillah, that the ekrar copied in the book was subse¬ 
quently altered and re-altered to suit the inclination and views of 
parties, and moreover that at the time of the said transfer, the 
present plaintiff was a minor, which circumstance, as also the 
existence of an ekrar given by defendants' mourus to plaintiff’s 
father, in which they stipulate not to separate the lands in dispute 
fr<m the zemindaryy and to pay 2100 rupees jumina, was not 
brought to the collector’s notice. Under this circumstance, there¬ 
fore, the deeliahs, or talookahs, have been improperly transferred. 
The present defendants, however, deny the existence of the above 
ekrar, but that denial is of no avail, since Sheeb Chunder, the de¬ 
fendants’ mourusy in his urzee to the magistrate, acknowledged its 
existence, and of which there is a copy (though that also appears 
to be subsequently altered) in the b<5oKS qf the registry office. 
The kharij, or transfer, of these deehahs appears to be sanc¬ 
tioned by the Revenue Board, but that circumstance, in my 
opinion, is no bar to the institution of this suit, vide Section 
12, Regulation VIII. 1793, and a precedent of the Court of 
Sudder Dewanny Adawlut, dated ^2d June 1814, in the case of 
Jye Narain Roy, appellant, uersus Xisheii Chunder Sain, respond- 
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ent, in which it was ruled that a talookah obtained under cir¬ 
cumstances similar to those in this case was considered invalid. 

“ 2nd. The plaintiff is a mutmunna, sanctioned by the husband 
of Beemlah Debeea, and who, according to the Hindoo law, cur¬ 
rent in Bengal, is heir to all the estates, left by the Beemlah 
Debeea’s husband, the Debeea having only a life interest therein, 
as respects her support and maintenance, and that consequently 
she had not the power to make a transfer, prejudicial to the rights 
and interest of the plaintiff. A fysulla has been filed by the 
plaintiff in the case, in which a bewusta of the pundit to this effect 
is given. 

“ 3rd. The plea urged by defendants that this action having 
once before been instituted by plaintiff, another cannot now again, 
under the spirit of Regulation III. 1793, Clause 16, be revived by 
a fresh suit for the same property, is, in my opinion, of no avail, 
because by a reference to the suit alluded to, it appears the question 
of the Kharij namunzooree was never tried, and that a razeenamah 

^ ^ - was filed in tliat case,* according* to which 

o. 1 691, a e struck oft* the file, without any trial 

whatsoever as to its merits ; besides, the present parties were none cf 
them parties in that'sMe^, and therefore under the precedent of the 
Sudder Court in the case of Rajah Kishen Chunder and others, 
appellants, versus Mohanund Kai, respondent, and the circumstan¬ 
ces of fraud on the part of defendants, as elicited in this case, I 
do not think the institution of tliis action is barred by the regula¬ 
tions. The fact of Beemlah Dtebeea’s instituting a suit against 
the mourus of present defendants for a kharij namunzooree, and 
then making a razeenamah, does seem extraordinary and strange at 
first; but that circumstance only goes to confirm me the more in 
the opinion tliat imposition was practised upon her; for if she did 
in reality consent to the kharij taking place, she would not have 
brought forward an action for its reversal. It might here be 
urged that, in that case, why did she file a razeenamah in the suit ? 
but when it is remembered that the said Sheeb Chunder was 
not only her sudder naib and general mooktear, but that also 
he was the taloohdar of the disputed deehahs, that surprise will 
subside, for it is but too obvious I;hat he had too much 
the confidence of his mistress, and that he abused the trust placed 
in him. • , 


“ 4th. The defendants urge that in cases relative to kharij or 
transfers, Regulation,XXV. of'1793, Section 25, limits the time 
allowed for the institution of a *suit to three years. Section 30, 
Regulation XIX. 1814, limits it to 10 years, and Section 2, 
Clause 13, Regulation I. 1801, limits the period to one month, 
but Regulation XXV. 1793, and Clause 13, Regulation I. 1801, 
have both been rescinded,,and further Regulation XIX. 1814 
Section 30, bears no reference to a suit instituted in a civil court 
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Rather, Section 12, Regulation VlII. 1793, declares that in ca¬ 
ses relative to transfer, an action is preferable to the dewanny 
court, where it will be governed and determined by the rules 
in force for tiie adjudication of all other civil suits insti¬ 
tuted before that tribunal, and 1 therefore see no reason for 
admitting this plea. If it should appear tliat this suit has been 
instituted by plainti6r after a period of more than 12 years, yet no 
blame attaches to plaintiff, as appears fr6m the copy of a petition 
filed in this case, which the collector rejected in consequence of 
the plaintiff’s name not being recorded on his books of landed 
proprietors. It also appears from the ruffanamah, given to plain¬ 
tiff by Beenilah Debeea, that he obtained the registry of his name 
as the proprietor on the 8th Assar 1243 B. S., from which time 
to the period of the institution of this suit, but two years ten months 
twenty days have elapsed; he therefore cannot be said to have for¬ 
feited his right to complain, for it is obvious he had the power 
to do so till he iocs recorded the proprietor, which he did quite 
early enough after obtaining, a namjaree of the estates, therefore, 
and with reference to the fraudulent conduct of Sheeb Chunder, 
Beemlah Debeea’s mooktear, who was also the talookdar of these 
very lands, I consider this case as coming under the provisions of 
Section 3, Regulation II. 1805, and that it is not barred by the rule 
of limitation of 12 years. In support of this opinion, plaintiff pro¬ 
duces a precedent oi the court in the case of Cropee Kant Sein and 
others, appellants, versus Doorga Churn Chovvdhry and others, 
respondents. For these reasons I«am of opinion that he should get 
a decree in his favor against the Chowdhry defendants as parti¬ 
cularized below, and that the collector defendant be released 
therefrom. 

“ Order accordingly. That the transfer (kharij) of these dechahs, 
as independent talouks, be set aside (namunzoored,) and that they 
be made sharnil, i. e. re-attached to the plaintiff’s zemindary. 
All costs of court on the part of plaintiff, and the collector defend¬ 
ant, to be paid by the defendant Chowdhrys of this suit.” 

The appellants preferred the appeal on the soiue grounds that 
they had deiended their right. 

Judgment. 

The Court are decidedly of opinion, that the suit is barred by the 
law of limitation. The plaintiff attained majority in 1225 B. iE. 
He should then have persisted on his naiffe being registered as pro¬ 
prietor, and if his mother refused, have suetl her. His inability, 
therefore, to institute this suit within twelve years, was caused by 
himself, and he must abide the consequences. 

The question of fraud will not avail him; for the present talooq- 
dars, the respondents, had been in (]^uiet possession by inheritance 
twelve years previous to his suit. * Appeal decreed with full costs. 
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The 19th August 1846. 
Present: 

J. F. M. REID and 
A. DICK, 

Judges, 

* and 
W. B. JACKSON, 

Oppg. Temporary Judge. 


CASE No. 275 OF 1843. 


A Begnlar Appeal from the decision of Rax Huri Nurayn GhosCf 
Principal Sudder Ameen of the ^^-Pergunnahs. 

MAHMOOD AHMED CHOWDRY and HUMEEDOOL 
RUHMAN, (Dependants,) Appellants, 

• versus 

OBYE CHURN BANERJEE, (Plaintiff,) Respondent. 

The plaintiff, as Miewait or superintendent of the temple of the 
idol Gopeenath Jeo, and as such talookdar of Dehee Burdohu, sued 
the appellants and Hussun Ruza Chowdry, who, it would appear, 
died pending the action, to recover Company’s rupees 9,550-8-6, 
principal and interest, of dues levied by them as chandnee on two 
begahs of haat and chandnee lands in the village of Bulundpore. 
Having on a former occasion sued to recover possession of five 
begahs, fifteen bis was of the land, the plaintiff got a decree from the 
register for possession of two begahs on 9th January 1830; this 
decision was confirmed by the judge on 5th November 1832. 
Executing the decree, he got possession of the lands and took out an 
ameen, Bholanath, to assess the mesne profits. The ameen found the 
mesne profits for nine years, nine month^ and twenty-six days, to 
amount to rupees 8,953-10-2, and this amount was awarded by the 
principal sudder ameen on 30th September 1836. The judge confirm¬ 
ing the order of the priftcipal sudder ameen, a further appeal was 
preferred to the Sudder Ccairt, when Mr. D. C. Smyth, on 22d June 
1837, reversed the order of the low§r courts, and ordered that plaintiff 
should receive mesne profits on the two begahs decreed in the pro¬ 
portion which the two begahs decreed bore to the amount of the 
produce of the five begahs/fifteen biswas, which plaintiff had claimed, 
or 120 rupees per annum. A petition of review of this order having 
been presented, the review was granted, and Messrs. Lee Warner 



( «16 ) 


and Braddon, on I6th April 1840, refused to grant any mesne 
profits on a summary application, and referred the plaintiff to a 
regular suit. He consequeptly instituted this action to recover 
mesne profits from Bhadoon 1230 to 26th Jyte 1240, as estimated 
by the ameen, viz. Sicca rupees 8,953-10-2, Company’s rupees 
9,550-8-6, with interest till paid. 

The defendants, Muhmood Ahmed' Cbowdry and Hurneedool 
Ruhmaii, objected to the payment of any cesses at all, pleading that 
the levy of them was prohibited by Clause 2, Section 2, Regulation 
XXVII. 1793. They also objected to the assessment by the 
ameen. 

The principal sudder ameen, Huri Nurayn Rai, was of opinion 
that it was proved that the defendants did levy the bazar dues, and 
witii reference to the evidence, decided that plaintiff was entitled to 
mesne profits from Bhadoon 1230 to 26th Jhyte 1240, nine years, 
nine months, twenty-six days, at the rate of eight rupees per haaty of 
which there were eight in the month. Sicca rupees, 7546 0 0 0 

Deduct*costs of collection at five per cent., . 589 5 6 2 


6956 10 13 2 
Company’s rupees, 7420 6 8 pie 
from which was to be deducted 5,016-5-6 pie, received by plaintiff 
when the first decree was under execution by attachment of that 
sum as surplus proceeds of a sale in the collecfor’s hands, leaving a 
balance of Company’s rupees 2,404-1-2, to be levied with interest 
till paid from the defendants who had appeared, and the estate of 
the deceased defendant Hussun Ruza. 

Mahmood Ahmed Chowdry and Hurneedool Ruhman appealed 
to this Court, but the latter dying, no heir appeared to carry on the 
appeal on his behalf. The pleas of the appellants were the illega¬ 
lity of the levy of such cesses under the Clause before cited, and 
the exorbitance of the amount. They urged that in justice they 
could not be made to pay more for the proceeds of the two begahs, 
than a sum proportioned to the amount at which the plaintiff 
estimated the proceeds of the five begahs, fifteen biswas claimed by 
him in the first instance. , 

The case was first taken up by Mr. E. M. Gordon, who referred 
it to a full bench. 

The Court are of opinion thaft the present suit being brought by 
the express permission of four judges of this Court, no objection can 
now be raised against hearing apu trying it on its merits; there 
remain two points to be disposed of. 

1st. Whether the items included in the wasilat come under the 
denomination of sayer, the collection of which is prohibited by law. 
We are of opinion that no such item has been pointed out, those 
alluded to being of th^ nature of renfrof land upon which standing 
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or temporary booths, or shops, were established, not of a tax or 
duty on commodities sold. 

2d. The other objection is to the amount of wasilat; but as the 
defendant had turned out the rightful owner and retained the 
collections in his own hands, and has not produced^the accounts of 
his collections as he was bound to do, his objections to the general 
amount of the sum calculated are deserving of little attention; and 
in fact no fair ground of Objection to the amount has been advanced. 

The Court therefore confirm the decision of the principal sudder 
ameen of 24-Pergunnahs with costs against the appellant. 


The 24th August 1846. 

Present : 

A. DICK, 

Judge. 

CASE No. 103 OF 1844. 

Regular Appeal from the decision of the Principal Sudder Ameen of 
East BurdwaUi Jenaub Alice Khan. 

KALLY PURSHAUD SINGH RAEE, Appellant, 

(Defendant,) 

versus 

JOHN OWEN ELIAS, Respondent, (Plaintiff.) 

Pleaders—Raj Narayn Dutt for Appellant; and Gholam Sufder^ 

Sheeoo Narain Chvltoryea and Neelmunee Bonerjea for Respondent. 

Suit, laid at Company’s rupees 7,145-8-5 gundas, for possession 
on beegahs 550-10-17^ in the village Chundeepoor. 

It appearing on perusal of the record that the principal sudder 
ameen had totally disregarded the direct^iis, contained in Section 
10, Regulation XXVI. 1814, and so repeatedly enjoined by Regu¬ 
lation and Construction, and Circular Orders of the Sudder De- 
wanny Adawlut; further that he had decided the case principally 
on documents filed in the i^e^ord pf another suit which he inspected, 
and without requiring* the parties* to file copies of those documents 
in the record of this case; ordered that the suit be remanded, for 
reinvestigation, strictly in accordance to the law and Circular 
Orders of the Sudder Court; and that the principal sudder ameen 
be careful in future to re(]|uire copies of all documents referred to 
in his decision to be filed m tlFe record of th^ cgse. 
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Ths 24Tfi August 1846. 

Present : 

A. DICK, 

Judge. 

CASE No. 114 OF 1844. 

Regular Appeal from the decision of the Principal Svdder Ameen of 
' East Burdwany Jenauh Alice Khan. 

Mr. william STORM, and Mb. WILLIAM McIVES, 
Appellants, (Dependants,) 
versus 

JOHN OWEN ELIAS, Respondent, (Plaintiff.) 

Pleaders—Prosono Coomar Tagore for Appellants; and Neelmony 
Bonerjea and Sheeoo Narayn Chatterjea for Respondent. 

This is merely anotlier appeal from the same decision as the 
above, and the same order passed. 

* < 

The 26th August 1846. 

Present: 

J. F. M. REID and • 

A. DICK,. 

Judges, 

and 

W. B. JACKSON, 

Offg. Temporary Judgb:. 

CASE No. 158 of 1843. 

A Regular Appeal from the decision of Moolvee RookunoodeeUy Prin¬ 
cipal Sudder Ameen of Purnea. 

Mr. ALEXANDER ^MLACH, (Plaintiff,) Appellant, 

versus 

RAJA RAJINDER NURAJN ROY,.RAJA MUHINDER 
NURAYN ROY, and RANEE SipHWUTTEE, (Defend¬ 
ants,) Respondents. • * , 

Pleaders—Appellant in person—Moolvee Hamid Russool for Raja 
Rajinder Nurayn Rog^ and Moolvee Mahomed Huneef for Raja 
Mvddnder Nurayn Roy. 

The plaintiff sued to recover the sum of Sicca rupees 14,636-10- 
4-0, or Company’s/Rpees 15,612-6-^-0, as arrears of salary and 
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house rent for the period during which Be served the defendants as 
mokfUar, or general agent, for the management of their concerns. 
He stated that, on the 12th May 1834, A. D., or 31st Bysakh 
1242, Moolkee, Raja Rajinder Nurayn*Roy, the eldest pon. Ranee 
Sidhwuttee, the widow, and Raja Muhinder Narayn Roy, the 
younger son, of the late Raja Sri Nurayn Roy, engaged him as 
mokhtuTf or general agent, tQ manage their estates, guaranteeing to 
him by a written agreemdlit the payment for two years certain of a 
salary of 700 Sicca rupees per mensem and his travelling charges 
and house rent; that at the expiration of that |ieriod he continued 
to act as agent, the agreement having been renewed by written and 
verbal communications, till 24th December 1839; that though the 
defendants have frequently acknowledged the correctness of the 
accounts rendered by him, they refused to pay him what is due to * 
him, and thereby compel him to bring this action to recover as 


follows: 

Salary at 700 Sicca rupees per month, from 
1st Jhyt 1242 Moolkee, or 13th May \834 A. D., , 

to 10th Poos 1247 Moolkee, or 24th December 

1839, 5 years, 7 months, and 10 days,. 47,133 5 6 0 

House rent from October 1834 to 24th De¬ 
cember 1839,5 years, 2 months, and 24 days,.*. 9,416 2 1 0 


, Sicca rupees, . 56,549 7 7 0 

Deduct paid from Septem¬ 
ber 1834 to 24th December • 


1836, Sicca rupees, . 20,550 0 0 0 

„ from 27th Decem¬ 
ber 1836 to 24th December 
1839, Company’s rupees 
22,786-15-4 or Sicca rupees, 21,632 13 3 0 

- 41,912 13 3 0 

Sicca rupees, . 14,636 10 5 0 

Company’s rupees,... 15,612 6 2 0 

Raja Muhinder Narayn Roy pleaded* that though he was not 
legally bound by the agreement entered into by his brother and 
mother, he being at thev time, as stated by the plaintiff, a minor, 
yet on plaintiff’s furnishing him with an account, in Bengalee, of 
salary due from Sawun 1245 Moolkee to Assun 1247 M., and 
house rent from 1st September 1837 to September 1839, amount¬ 
ing to Sicca rupees 23,326-1-16-0, of which one moiety, or Sicca 
rupees 11,163-0-18-0, was due by his brother and one moiety by 
himself; that having previously paid Sicca rupees 5500, the sum 
of Sicca rupees 5663-0-18-0 remained due; that, being unwilling 
to retain plaintiff on so high a salary, he discharged him in Kartic 
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1247 Moolkee, and paid him up the balance due Sicca rupees 
5663-0-18-0, in December 1839. He objected to the plaintiff’s 
suing himself and his brother each for the full amount, pleading 
that he ought only to sue each for one half. 

Raja Rajinder Narayn Roy objected to plaintiflPs suing in the 
sara4 action to recover salary due for the period for which he serv¬ 
ed under a written agreement, and tha{ for which he served without 
one. He pleaded that no house rent oP travelling charges were 
due, as Calcutta was the plaintiffs own residence, therefore none 
was incurred, and that plaintiff never went to Europe to look after 
the appeal pending before the Privy Council, which by the way had 
gone against him; and that the plaintiff having taken a sunnud as 
a vakeel of the Sudder Dewanny Adawlut could not do any other 
"bus'ness; that deducting from the sum received by the plaintiff by 
his own shewing Rupees 43,336-15-4, (viz. Sicca rupees 20,550 
and Company’s rupees 22,786-15-4-0,) the salary for 2 years at 
700 rupees a month 16,800 rupees, there was still due from plain¬ 
tiff a balance of 26,536-15-4-0, to recover which and certain docu¬ 
ments left in his hands he was about to sue, when the plaintiff 
anticipated him by this action. 

Moolvee Rookunoodeen, the principal sudd?r ameen of Purnea, 
dismissed the plaintiff’s claim on the 13th March 1844, because the 
plaintiff had, in his opinion, failed to provd that, on the expiration of 
the period of two years, for which he was appointed general agent 
by the written deed of agreement, he had ever been re-appointed on 
the same terms. * 

The plaintiff preferred an appeal to this Court from the principal 
sudder ameen’s decision, which, having been heard by Mr. E. M. 
Gordon, was by him referred to a full bench. 

Judgment. 

Under the terras of the ikrarnaraeh, the plaintiff, Mr. Imlach, was 
appointed to perform certain duties for a remuneration of 700 rupees 
a month, and it was expressly stated in that document, that the en¬ 
gagement was positively to stand good for two years, seven months, 
and ten days; because in accepting it, Mr. Imlach miglit have to 
vacate an office of manager of another estate, wffich he then held. 
Mr. Imlach says that he continued to perform this duty for five years, 
seven months, and ten days; but the defen^lants assert that he has 
not given his entire time to the duty, having been, in the mean time, 
admitted as awaked of the Suddei;Couj*f. It a])pear3 to us tiiat the 
mere admission to practise as wakeel does not'vitiate the former en¬ 
gagement : the demndants were at liberty to dismiss the plaintiff, if 
they considered his employment as a wakeel incompatible with the 
proper performance of his previous engagement, but they did not 
do so; the inference is tliat they did not so consider it, and if plain- 
0 can prove that he continued itr exfercise of the power conveyed 
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to him by the written engagement for the time for which he claims 
remuneration, he is entitled to receive it. It is not contended that 
any important dereliction of duty on his part ever occurred; the 
twenty-one documents filed by the plaintiff shew, that he was em¬ 
ployed in this duty from' Isi Jet 1242 M. to \Qth Poose 1247 M., and 
the genuineness of these documents, which are chiefly communica¬ 
tions with him on the par^of defendants regarding their affairs, is 
not contested: there is therefore no reason to doubt that he is enti¬ 
tled to remuneration on the terms fixed by the written engage¬ 
ment of defendants for the period mentioned in the plaint. 

There remains one question, the adjustment of accounts. It seems 
that the younger brother, Muhinder Nurayn, has actually paid the 
plaintiff nearly up to the date to which he claims, on account of his 
own share; but the claim is good against the estate generally under 
the agreement; and we see no reason to admit of a separation of in¬ 
terests of the defendants, or of separate accounts in this matter. It 
is further to be observed that the continued payment on the partatof 
the defendants, after the expiration of the two years stipulaiied in the 
agreement, is strong presumptive evidence that both parties consi¬ 
dered the engagement to stand good, notwithstanding the expiration 
of those two years. 0n looking over the account of the plaintiff, 
we find that ho has emitted all claims on account of travelling allow¬ 
ance, mentioned in the agreement, but he claims house rent at the 
rate of 150 rupees a month from the date of his arrival in Calcutta; 
wo observe that the stipulation for payment of house rent in the en¬ 
gagement, did not, in our opinioh, contemplate a permanent resi¬ 
dence in Calcutta, but was rather for the payment of house rent on 
occasional visits to that place ; we consider that the permanent re¬ 
sidence of the plaintiff in Calcutta may fairly be taken to have com¬ 
menced with the date of his being sworn in as a wakeel in tlft Sudder 
Court, and he is entitled to receive the allowance for house rent only 
up to that date, viz. to the 16th June 1837; the allowance for house 
rent after that date must be struck out of the account. 

We therefore reverse the decision of the principal sudder ameen 
and give an award in favor of plaintiff for rupees 10,769-1 l-9-2c., 
with costs in proportion to the sum awarded against the defendants, 
who will also pay interest on the sum afvarded from the date of 
plaint. 
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The 27th August 1846. 

Present : 

R. ft. RATTRAY, 

Judge. 

CASE No. 376 of" 1846. 


Regular Appeal from a decree passed hy the Prinmpal Sudder Ameen 
of Saritn, Mohimmud Rafik A'Aaw, September 16M 1845. 

RAMPERSHAD SOOKUL, Appellant, (Dependant,) 

(with others,) 

versus 

* 

SAHAWUN LAL and-JHUBOO LAL, Respondents, 

(Plaintiffs.) 

Wukcel of Appellant—Gholam Sufdur. • 

Wukeeh of Respondents-—J. G. Wilier and Ameer Alii. 

This suit was instituted by respondent, on iSie 30th July 1844, to 
recover a certain cowaleh (or deed of sale) and an acknowledgment 
or receipt for money, both bearing date the 29th March 1844; and 
to obtain the registry of their (respondents’) names, in the Govern¬ 
ment revenue office, as proprietors of a third, or five annas, four pie 
share, of mouzah Purhunee, in pergunnah Baneh; the amount, as 
exhibited^ in the said cowaUk and acknowledgment, being Company s 

rupees 7,000. « i. j 

The claim of respondents is opposed by appellant, on the ground 
of another cowaleh, held by him, for the same lands, and another 
acknowledgment for the money paid for them (Company’s rupees 
7,500,) both bearing date the 12th July 1844,—thifee months and a 
half, that is, subsequently to those which respondents now sue to 

The question to be determined, is, to which of these cowalens 
preference is to be given j in other words, fo which party the lands 

specified have been legally sold. . , i j 

Appellant pleads, that the iplion has been brought under a 
wrong and consequently an illegal estimate of the value of the 
perty claimed; that, as prior owner of two-thirds of the estate, the 
right of pre-emption lay with him, which right has been infringed 
by the alleged sale to respondents; that his (appellant’s; cowaleh 
has been dulv registered, while thgt of respondents has, avowedly, 
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not been so. which fact, alone, under Act I. of 1843. is condasiYe 
in favor of his right, in preference to that set forth by respondents; 
that a previous arrangement (to that pleaded by respondents') had 
* been made betw^n him (appellant) and the agents of the proprie¬ 
tors of the lands, for the sale and purchase of them, and that money 
had been advanced by him to those persox^ for stampt paper 
and other contingent disbursements, and that, witli reference 
to this, his rights must b^co^idered, if only on the score of priority, 
as superior to those assumed by his opponents. Further, me 
evidence of respondents, more parti<iular]y with respect to the full 
payment of the purchase money by them, is impugned, as insuffi¬ 
cient to establish what it was adduced to substantiate. 

Respondents observe, in answer to the above, that the estimate 
of the value of the property said to be claimed, has apparently been 
impugned on a pretended supposition of possession of the land 
being the object of the suit, whereas they (respondents) already 
possessed the land, and the object sought was the recovery of the 
papers, the execution of which constituted them the rightful owners 
of it; that this also applies to the plea founded on Act I. of 1843. 
the papers presented for registry before those of appellant were so 
presented,—and whi^h papers have been withheld through the 
collusion of appellant and those who executed them, and themselves 
petitioned for the registry* which they afterwards prevented,—‘being 
(as just stated) the ^bject sought; that the right of pre-emption 
never was urged, and therefore cannot be pleaded; that the assert¬ 
ed prior arrangement for the sale* and purchase of the lands, is not 
true, and if it were true, would in no wise afiect an engagement 
finally concluded by a formal transfer of the property by deeds duly 
and legally executed ; and, finally, as to the weight and value of 
the evidence, that will be determined by the court 

The principal sudder ameen, after a full consideration of the 
facts and circumstances of the case, upheld the cowaleh of the 29th 
March in favor of respondents, and decreed accordingly; and 
entirely concurring in tne view taken by him of the evidence 
on which the judgment has been founded, t affirm it with all costs 
payable by appellant 
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Tiis 29th August 1846. 
Pbesent:' 

a TUCKfeR and 
J. F. M. REID, 

Judges, 

and 

R. BARLOW,* ^ 

Temporary Judge. 

Petitions Nos. 297 and 298 pp 1846. 


Jn the matter of the petitions of Neel Kumul Paul Chow dry, 
filed in this Court on the 3d June 1844, praying for the admission 
of a special appeal from the decision of Moulovee Mahomed Euleem, 
principal sudder ameen of Jessore, under date the 29th February 
1844, altering one decision and confirming another of Ubdool Rooh, 
moonsiff of Salka, under date 25th August 1843, in the case of 
Russim Ooddeen Biswas, plaintiff, versus Neel Comul Pal Chowdry, 
defendant 

Vakeel of petitioner, Mai Sri Nautii. 

Russim Ooddeen Riswas instituted two suits *against the petitioner 
before the moonsiff of Salka, No. 1017, fortdamages for the non-deli- 
yesrj of dakhilas for rupees 29'>13-17^1, paid as rent for 1248 B. S., 
laying his suit at rupees 29-13-17-1, and No. 1107, to set aside a sum¬ 
mary decision under Regulation VfL 1799, for rupees 32-1-6-1, rent 
due for 1248 B. S. The moonsiff decided both cases in favor of the 
plaintiff, in the first awarding rupees 59-11-14-2, double the amount 
paid without dakhilah having b^n granted, in the second revers¬ 
ing the summary award. Both cases were appealed. In the first, 
the principal sudder ameen, on the 27th February 1844, required 
the petitioner to produce a witness to prove the juma-voasil bakee* 
Two days after the petitioner pleaded inability to produce him, and 
the principal sudder ameen, without giving petitip^er time to pro¬ 
duce the witness, or issuing a subpoena for his attendance, decided 
the appeal on the 29th February 1844, confirming that part of the 
moonsiff*s decision whichcawarded 29-13-17-1, as penalty equal to 
the amount paid for which no dakhila was granted, and reversing 
that portion whi<m awarded a penalty of double the sum as the 
plaintiff had not demanded it in his plaint He on the same day 
confirmed jthe decision in the secopd case. 

The Court, being of opinion that the* prineipal sudder ameen had 
no power to dispose of the case without summoning the witness in 
question, consider the decision of the first case incomplete, and 
accordingly remand it for retrial on its merits; and as the decision 
Ir the second case depends on the same evidence, that case is also 
demanded for retrial.. The stampt paper on which the petitions of 
sp^lal appeal have been written will be returned. 



Andrew 3[<yett p. Shjaeb and 

^«iuy Clktfdto 0. Sheeb Olmi^ir ISUf and 

i)um(HfesXpr indigo mo /bred^ialiin^ktli^ 
tg totfff Tight t& tho utndf *••••••«• 

Aodiew Xtyall v. Sbeebchara tUy tnd ana(|ier. ' * ^ ^ 

Bnmag^fov i^idigo cngt/brdblg i***»^*tM<t*t^***i^*>^»^^ IM 
Syod Strait Ally «. Htintt Iferab-o-maaB Segelli |M|^ WSWk \i 

* Inhirkom^ igydeT the Mdimnedaniepipfi^JSln^ * ^ ^* *^* * ^1*^ 
ptn^perii, oMni^ htuig mpossetdm 

g<d egid Hmh to noiuu^f ...981 

Chowtreea Bon bBirdun Sein e. Sahib Perhlad Seat. * 

Sudder Board of l^Venoe v. Sahib Perhiad Sm and otbank 
Bame Sreekaimdi DeyW «. Sahib P^hlad Sein and ^ 

Jbi^erUM(» uitdeT tho Uindoo law-^Amtin^kMnt 
vah» y ouppleniontnrg plamt—Tkg oomt atf 
onginta »uit ebn onig bo tned m ••••."*. 

Babo&Choimee lad and others «, Dj^gopaul Sli^iee and others. 

Pdsseaskm of Umd^Lwdtahont ... 

Idout. Fesseh SSiannm and another v, Tuaoddtda Bosaein bIw titd 
others. •'<* ■• j, 

Pmestwntf fd^fiout mdowtutentf $93 

Hyabul Singh and others w. Maharajah NqFwid B&boor l^ngh.' 

AmiuUttent qf tHohUfTtfreepotta^ 

MahaiaJaABowd Kishoew Sldgh ®« Achiunlifa^Bi^ ^ 

^ Jpotutti^ ^kmd m mots o/mohnrinthp^mih^-*^ ^ 

ApPftlGATlOKS FOB ^Pt^CtAL APFEjUb. ‘ 

Kadhagovdid Nundee n. £, £. Hume. * ^ 

if midpr*tef^nt/br ptnmmn )if 
bg dmdhr mo m$ thp pondor {h 

9> Ba t J 











( 8^6 ) 


I f. M. M>t0, , 

«Bd 

R. BAltLOW|^ * 

tEHFCNiAllX ^cri>Q^ 


C^R No. 267 of )$44 
Mr. X<TA144 (0«rE»i>AisiT») idShsp^iiAii^v 

iwfntf ’ 

SHBEB CHWt)EB RAY ANi>*?i^A CHANP’BAY, 

(PLAmtOTs,) Eesporiwjits. < 

JPteae^'-'^I^wMnolimittr Tog^f^ ond AHh/f ABufir ^ Appi^0U f 
and GhaUm Jpi^darfiir 

dASE No. 970 o» |«4A 


Mb. HENHT GOEDON, (DB»«Jrt>*JW,) AwBu-abT, 

versiu 

SHBEB CHUNDfiSR RAY AND KA^iApHAH) RAY, 

(Pt^Awms,) 

AKooWfijof appeal, nlpeBB •« . al.^^ 

IdtiiJuly 1844. . ,4 „ , -t 4 a t 1 - 

Hifi ease waa origmally duipoeed of - 

pfhicipiit fiid4ef amieett orffco'^llah, on fSjSW'’’' 
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fowtbeOonrLdlpatfeamaMthbro'fg^ 
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Sadder DeWjimiy Adawlui fed beldiijg lo the vijlege I’hootea and not 
to the <^ow Mehah in ah actionjj^weeii the 10 annas and 6 annas 
shares in the Jhow Mehal, and Ohnnder Molcei^ea and f)ajah 
Mayee Dibah, former putiieMar^dF turf Santipore. In 1243 we 
cultivated these lands loi* cr6|^'Q^l244) and eht. i'ndiho and other 
crops on them. In 1244 ,we made advances, and cultivated them 
for indigo crop for 1245. Within the^bove limits, 400 biggahs 
were actually prepared for indi^." Some of the land was sowed. 
On attejjnpting to sow the rem&lnder, Mr. Lyall’s people dejected. 
On thS strength hpwever of the decision of the Sudder Dewannv 
Adawhit, as f^ove, and by aid of the foujdaree court, we did at lengtn 
sow them. Other land subsequently formed to the sbuth of our land, 
for which the defendants disputed and applied to the talookdars for 
ponahs. The molovy of the foujdaree court was sent to settle what 
these new lands were. He recorded a proceeding declaring our right 
to 60(1 biggafaa as abcve defined, and niade over those to the south to 
the defendants. Their disputes however did not come to an end. 
Mr. Gorcbn instituted two actions, one for 6 annas share in his own 
name, and another for 10 annas in the name of Mr. Bishop against 
Mr. Lyall. In his plaint he excluded ohr 600 biggahs as per 
boundaries given above; but, instead of stating they contained 
600 biggahs, he alleged the^ area contained only 250 biggahs. As 
however he excluded our land, we did not think it necessary to 
answer the plaints in our defence. The case/or 6 annas share was 
decreed for Mr. Gordon, and the suit for the 10 annas share was 
dismissed on Mr. Bishop’s plaint. • In execiitionijf the decree which 
had been passed in favor of Mr. Gfordon, his disputes with Mr. Lyall 
continued, the crop was contested, and the nazir of the court was 
sent to give possession of indigo to the parties respectively in shares 
of 6 annas smd 10 annas. They both, seeing first-rate plant on 
^00 biggahs of the 6CiO. decreed to us, through the nazir, cut the 
ihdigo growing on it, calliOg the area only 275 biggahs. The for- 
ther judge, on our appeal, declaired the crop to be oum. though but 
by tiie defendants, aha we were ordered to sue for the imlue of the 
indigo. The defendants cat the crop on our 400 biggahs, the manu¬ 
factured pi^dduce of which, difier deduction of all expences, wohld have 
been worth 8,300 rupeesi We sue for this’sain with interest from 
P(H)S1245 when the t^ales'of )ndi|^ commenced, to the'date of plaint 
14th Bhadocr 1247,'being 20 mhhths and, 14 dayli, ht per cent 
1609 rupees,* lO^hnas, 8 pic^ 'iiiiaking'a totarof 9999 rhpeea, tO 
'hnnas, 8 pie. 'V' 

Mr. I^all’s anW^. Tgot Troto vMow of Harris Ohtm- 
ddf', ^ay, 'tile AO annas'' atetoih%f* ih ^842^^^ of /bb4r 

Mehi&l fi;)r fivb year^ 'and ^ ' t24d*ili similar ,^ttah from 

til# aemihdac Roopnatalhf thds, tv lield "the 16 

1uMks.' It ml hit' ditpiit^in til I5d}aaree 
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court 6.;fni^wb|n.;| wai, uyd^^-ord^, of Ae «s^ 
imssioner^ put ,m p^aess^i^ yOf jmu fentiwr liTaanaiji' At 
plaiuMf^ pireferreu mention of: &“eir 

names in the prueeedin,^. crop pf 124^5/ 

order io* pstabli«>h thwp ^]bt pp^^tom ,011 t$e i^umptfon 
of the Jnow Mehah while in ap jmi befo ji*® t^ ,special commissioner, 
the entire char was made oyer , to thd^l^ra^dars, the Iff and ff 
annas sharers,* on seourityfllud they gaW-iue pottidis. ' Neither 
Shieeb thunder nor Dayah Mayee appeatod bn that occasion^. 
The mplovy never settled the boimdaries, as.alleged, iit the 
of the talo^dara In 1244 I cultivatei' the entire 16 .annas widh 
indigo. The crop on the 6 annas sharegiven % the judge’s 
nazir to Mr. Gordon in execution of decree, and he, under cover 
of the decree, cut a portion of the indigo on my 10. annas shares 
1 represented this to the judge, and he attached the cr(^ which 
was destroyed by the water., The plaintifib ought to nave! sued 
the proprietors of the land for posses^n, 1 am only a ryot undm; 
them. " ,1 ' 


Answer of Mr. Gordon. Adit Churn Dutt, on put of Mr 
Bishop, former proprietor of the factory of Kooleah J>oh^ got a 
farm of 6 annas chur ^how Mehal, on the. 31st Assar 1242,^^m 
Roopnarain Bose, for .5 years. The extent o( the land m . 1 ^ 6 
annas was 507*6, and the* ^umma thereof 500 rupees. In .|i243 
Kartik, I bought the factory and cultivated 391 biggahs Ihe 
above land with indigo, when bir. Lyalt and,.Hoopnarmn in c^u** 
sioncut the crop and ousted mg. I sued them, the talookdar^ 
Kalee Pooroma Mokerjea and Sheeb Chnnder the plain^ff, and 
obtained a decree in the judge’s court on the 29th Bysack 1245. 
I put this in execntion, and gave security for the crop on 272 b^^**' 
gahs, which was given to me by the nazir be^reen me 24tb and 
26th of Assar, cultivated by Mr. Lyall. ‘ ^he pknm .on. the 
lands were of different qualities. The plaintiffs should have stal^ 
when, and in what quantities we, the defendants, respectively cut. 
tlie crop, and each of us ^buld have b^n sued separately. ,, .' 1 ^ 
nazir or Uie court was twenty days on the ipot| but pfaintiS did no| 
urge their clidms; it was only when th# waters had d^tr^ed.Rijn 
crops that plaintins came forward. I di<] not cut plaintiiS! crop; 
and that which was^ciyep^ td me by the hazir wu not my l&U 
6 apnas shire, decwea by^V con^^^ JSTr. Lyall go* a. piri of 5k 
Plaints hayo put in no proof of preyiooS' po^Mion of 
of land. The produce bf tkb lahas in (](U 6 sdon was only 3 otmcilfi 
per.;bjggalv jP Ibaf; s Jl&d indigo manufactured*,in .the native 

rupees,per maundhuly.. The boundaries ]aid 
1500 bi^^l 'of my iffioiv Kehah *• 
er 'im;^4 on ,tbe^6ihl, Apctt 


eoneems 
.abwnby*la1 
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Hll ^ 

What quantity of land did the {^Ij^ntifia nultiyitt^ in 1245 on 
the disputed ehtir, and nnd^r wnat ^tle ? Di4 defend^ts .carry 
off^ Indigo crop as allege^ ^nd^^hat was l^e quantity carried ctf? 

’ It appears, from the aamiasion of the defendants, that^e^plaintifi^s^ 
are entitled to the entire nght of Mayee, Dibab^ the. former 

putneedar of turf Santipore. The ISudder’s decree establisbes the 
right of the putneedars to 25ii bigiirabs on the disputed chur, situate 
in the said turf. It only remams to^l^ seen, whether plaintiffs* 
claim to the indigo crop on the said land is good. 1 consider it 
valid, ^r, Gordon in his plaint of the 10th Assar 1244, stated 
that Dayah Mayee had right to 250. biggahs in chur Jhow Mehal, 
and that the olamtiffs had 300 biggahs to the north of her lan4» No 
farther prooi is therefore necessary that Sheeb Chunder Hay, the 
plaintiff in this case, who purchas^ from Dayah Mayee, is entitled 
to so much land. A pottau of the 21st Assar 1242 by Roopnarain 
Bose to Mr. Bishop also proves this. Ihe ameen*s report of 1.243, 
Maugh 5th, the molovy’s roobikaree of 4tli Phalgoon of the same 
year, the assistant collector^ proceedings of the 12th Poos 1245, 
and those of the collector of the 18th Assar 1245,! prove plaintiffs’ 
possession. The deposition of Aftaboddeen borkundauze shows 

E * ' dffs sowed the land in 1245; and the ns^ir’s report of the dth 
oor, and Sunnoo peadab*s statement of 22d and 24th of Srabon 
1845; prove attachment by order of the j\idge of the indigo crop, which 
was afterwards cut per force by the defendants. Plaintiffs bring no 
proof of their possession of 600 biggahs, and*the Sadder decree in 
their favor is only for 250. The ^commissioner of revenue only np* 
held their possession of that quantity of land. They are only enti¬ 
tled to recover for crops on it The papers of this case prove the 
defendants cut this crop/1 therefore decree the value of the manu¬ 
factured indigo produced from the 250 biggahs, after deducting the 
cost of manu&cture. Mr. Gordon’s decree shows that the produce 
pmr biggah was 20 bundles, and 16 seers of indigo was the produce 
of 100 bundles) at which rate 5000 bundles would produce 20 maunds 
of made indigo. Sooroop Sitrcatin 1244 got a decree for 200 ru¬ 
pees per maund of ihdi^. From defendant’s vakeel it appears tliat 
m 1245 indigo sold higher that! in 1244. Mr. Hari'is’s stal^ent 
proves that ms Khal Bm|a indigo sold for 242 Company’s rupees, 
8 annas, in 1245. Plaintiffs’ clmm then of 220 pei; maund is not 
excessive.. I Swa^_ 20 maands at 220 pOTjntand, «00, after de- 
ducting rupees 12^ per maund" expenco bf manufacture,, leaving 
the sum of 41^0 irup^ with costs, to bs recOveted from the defen¬ 
dants, in the propor^Qd of 10..iinj^ from < Dyall, and 6 annas 
M^a Gordon, with interei^ mereonfiisoid'^B^ 
tb i^ts date, 1662-10-10, in the p;^o{xirtiQh, A^^Hfreston tiie 

aggre^te to date of realizatibn, s^ilarly chaf|^. C^ts upon so 

much of plainti^’-^elatiii'ai is not idmittod «r# cl^ged . 
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' TIidr decision l^cd AJimed Bulih, principal suddcr nmeen, 
against which the ypeali liow before the Court are broughli sup- 
TOrts that of Ram x^huh Ghose^ and seta forth simdar grounds 
for passing a decree in favour of'the plaintiffs. It is therefore 
unnecessary to detail theih at large. 

Bt thb Ooub^. 

Plaintiffs claim valnffof indigo grown oh 400 biggahs, on the 
strength of a decree of court giving them specifically 1^50 biggahs 
only.^ This decree does not however^int out the boundaries of the 
land decreed, and consequently there can be no identification of them 
with those on which the crop, the value of which is now sued for, 
was grown. 

Moreover plaintiffs have not, as was necessary, brought their 
action against the proprietors of the soil from whom the defendants 
hold pottahs. The question at issue, the Chart observe, is net only 
right to crops, but, as pleaded by^the defendants, the proprietory 
right to lands, which the plaintifis, claim as appertaining. to turf 
Santipore, and the defendants allege belong to the zemindars of the 
Jhow Mehal, whose under tenants they declare themselves to be. 
Under these circumstances, it was incumbent on the plaint!^ to sue 
the zemindars, and to prove their right to* the lands which they 
now seek to establish under covert of a suit for crops and the value 
of indigo produced^ from them. Plaintiffs are nonsuited, imd costs 
charged to them. Ordered, that copy of this decision be appended 
to case No. 270 between the same parties. 

The Sd September 1846. 

Present ; - 
R. BARLOW, 

Temporary Judge. 

CASE. No. 42 of 1844. 

Regular Appeal from the dedsion of PrindpaJ, Sudder Ameen of 

^Niiddcdm 

MR. ANDREW LYALL, (Plaintiff,) Appellant, . 

• versus 

SHEEB CHURN HAY* ahd.KALA OHAND RAY, (DefjSn- 

' * PANTS,) Respondents. 

H^ukeels of Appelkmt-^B^ni Pran R(^ and Bumsh^ ^uddua Sfitper. 

WnAeei of J^spondentSf-yMr* Wallet, * j. ' 

TRit p^iea in .ibis, befors^^he Courts tn ease NOr'^7 

of 1844;cfisp6^(I ofby a full^beqch this day. 
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This action is laid at 13,135 Company’s rupees value of indigo^ 
after deducting expence of manufacjijare. Plaintiff alleges that the 
defendants, on various dates betiveen the 21st Assar and 3Qth 
Srabun 1248, cut and carried dff his indigo crop fron^^OO beegahs 
of land, sit&ate in chur Jhow Mehal, in pergunnah Put Mehal, 
which he held under a pottah from the zumindar, Ranee Hursoon- 
deree. The pleas urged by the parties r^ectively are the same 
as those brought forward in case No. The defendants, as 

before, pleaded right to the lands which formed part of the village 
Phdclea in turf Santipore, and denied cutting any portion of plain- 
tiff’s crop, and averred this suit was instituted as a set off against 
that in which defendants were plaintiffs and obtained a decree 
against Mr. Lyall. 

The principal sudder ameen, on the 17th May 1843, dismissed 
the plaint in default of all proof. Setting aside the evidence of 
both parties, which he considered unworthy of credit, he decided the 
case on circumstantial grounds as follows. It appears from the 
plaint that'the indigo of 700 .beegahs was cut by the defendants 
between the 21st Assar and the 30th Srabon 1248; but in his 
petition to the magistrate, the plaintiff spoke of the cutting of 661 
oeegahs of plant only on the 4th Srabon. Under the order of the 
magistrate on die said* petition, both bearing date the 10th Srabon, 
plaintiff was put in possession. Had the defendants after the issue 
of this order, cut the crop on the dates mentioned per force, the 
darogah would have given information of the fact, or the plaintiff 
would have applied to the police, to the magistrate, or to the col¬ 
lector. Such was not the case, on the contrary the defendants com¬ 
plained at the thanah against the plaintiff. Hurree Madhob Buk- 
shee, who was deputed by the collector to give plaintiff possession 
of certain land, was on the spot from the 27th Assar to the 30th 
Srabon; had the defendants cut the crop, he too would have given 
information, and plaintiff would not object as he does to cite him 
as a witness. Again, plaintiff has failed to. prove he was in pos¬ 
session of the lands in 1247, and cnltivated them as alleged for 
crop of 1248. Nay more, his vakeel states He has no documentary 
proof of the fact Under the above ciroomstances, the plaint was 
dismissed with costs. 

By THR.CouaT. 

The plaintiff sued the defen^hts, putneedars, without spwifying 
the bi^undary of the parcel of grounds frpm ewhteh the indigo* had 
been cut and earned off—his pl^t ie^alto^ther deficient in this 

evidence midjjrbof he has adduciMi aise, 
the Goprjt consider, very upsatisfaeli^ry. ^6 principal sadder keen’s 
coymWi^*'reason^ fbr dismissing tlie plaint, the Court con- 
»^,>n :tbe\rbule, jiwt Wd reason tothter- 

fiere with his orders, they reject hp|ibiil with tmsti. > ' ’ ^ 
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Th^ 7TU SBPTfiMBKit 1846* 

PUSSENl?; 

K. IL RATTRAY and 
0. TUCKER, 

JuDasa, 

and 

R. BARLOW, 

Officiating- Tkupobart Judgk. 


CASE No. 249 OF 1844. 


Regular Appeal frmn a decree pa^%ed hy the Prineipal Sadder Amecn 
of Patmii E. DaCohiUt June I \th 1844. 

SYUD SUJAIT ALI, (Defendant,) Appellant, 

verms 

MOOST. TORAB-P-NISSA BEGUM, MABARUK ALT, (pa- 

THI R AND GUARDIAN OP MOOST. NADA R-O-NISSA,MOOST. 

KUKUN-0-NISSA,a-ndM0()ST.AFZUT-0-NISSA, MINORS,) 

PURCHASER FROM PLAINTIFF OP THE LAND CONTESTED, (PlAIN- 
* TIFFS,) Respondents. 

Wukeels of Appellant — J, G% fValier and Luehmee Pershad, 
fVakeel of RS^spondents—Hamid Russool. 

This suit was instituted by Moost. Tcrab-o-Nissa, in forma pauperis^ 
on the 23rd June 1842, to recover from appellant a two annas 
share of the estate, real and personal, of Meer Kufaitoollah, de¬ 
ceased, father of plaintiff, as set forth in detail; amounting, in the 
whole, to Company’s rupees 17,848-14-10. 

The substance of the plaint, is, that the estate of Kufaitoollah 
had been apportioned as follows: a 4 annas share, each, to 
Fyz Ali, Snjait Ali, and Gohiir Ali, his suns | a 2 annas share to 
Moost Sukeena, his second wife; and the same to Torab-o-Niasa, 
his daughter, (plaintiff^) that on the d<!Uth of F^z Ali, Sujait Ali 
(appellant,) commenced disputing, and Withheld every one’s rights; 
that at last, Moost. Zeb-o-Nissa,^ widow of Gohur AH (then de¬ 
ceased) brought an action, to the extent of her husband’s share, for 
the recovery of her niarriage dower, and got a decree; that when 
this decree was about to be executed, with the view of obtaining it 
and the rest, Sujait Ali broug}it a suit for the whole property on 
the ground of its having been mortgaged fat the niarriage dower 
of his mother, Moost Sukeena, to the eittent of 125,000 mpeeN, of 
which 25,000 only had been satisHed; tHat this claim was dismissed 
by all the courts ; that aftei'^this, plaintiff, demanded her fialiemal 
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shard of 2 annas, and her brother, Fyz All’s of anna, but nn- 
successfully; that upon this, she presented two petitions, to be 
allowed to sue for these as a pauper, when Sujait Ali applied to 
her, proposing that she should forego all claim to previous wasilat, 
which he agreed to pay from 1248 ^slee, with a thousand rupees 
cash, she receiving possession of 3^ annas share of the estate; that 
a siiluhnameh (or deed of amicable agreoprijent) to this effect, was 
executed by him, bearing date the 1st Bysack 1248 F. (7th April 
1841,) but after having the deed registered he, Sujait Ali, neither 
paid the promised wasiht nor the thousand rupees, nor gave up 
the land, that, therefore, this action is brought tor plaintifrs share 
of her father’s estate, amounting to 2 annas, as above set forth. 

The answer of Sujait Ali (appellant) is that the complaint of 
plaijtiff is groundless, she never having been dispossessed of what 
she sues to recover; tl’at after the death of Kufaitoollah, their fa¬ 
ther, Fyz Ali, becadie manager of the whole estate, and he (Sujait 
Ali) received from him what was necessary for liis support; that 
afterwards *Fyz Ali being dead, plaintiff, in colhision with his 
widow, Junglee Khanum, got possession of every thing, and he 
(Sujait Ali) could not obtain his own portion; that subsequently 
the lands having been resumed by Government, he (Sujait Ali) 
at a great expense pmeured the settlement of them with himself; 
after which a proposal was made by plaintiff that she shonld pay 
her share of tne expenses attending the settlofuent and withdraw 
the actions which she had instituted in forma pauperis^ and that 
upon this a siiluhnameh was executed by him; that however, no¬ 
thing came of all this, for plaintiff neithe? paid the promised share 
of the settlement cxpenccs nor withdrew the pauper suits; that 
she is in possession of the landa; and that consequently her claim 
to them, and to voasilat u[K>n them, is ridiculous. 

The decree of the principal sadder arocen (which is defective, in 
the omission of any preliminary statement whatever of the facts of 
the case, as set forth in the pleadings) is as follows:—The plaintiff’s 
right is established by the defendant’s own admission; but with 
regard to possession, it appears from the aipeen’s report that she 
only obtained it from the time the Parties entered into a suluhnamek, 
which is dated 1st Byaack 1248 F., or 7th April 1841 A. D., the 
plaintiff is therefore entitled to wasilat for the tune she was out of 
possession; but the amount claimed by hqi’ appears to me to be 
much exaggerated. I am of opinion that plaintiff should receive 
wasilai from 1236 to 1247 F., a period Qdt exceeding twelve yeari^ 
at the rate of Sicca rupees 284^5* per annuni, being the rateable 
portioii of plaintiff’s 2 annas shat^ in the entire 16 annas of the 
estate, or in Bnpees 26,016, produce, appropriated by the defendant 
from 1232 to 1SH2 F., and alluded to ia the decision of the judge of 
Patnuv dated 7th Febimaify 1838, with interest of one year from 
the year tbllowifig', at 6,per cent per aSmtim. 
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With regard to the chiuse entered above-men- 

tionod by which the plaintiff engaged ^ rej^jt the demand of “ 

s t i h it wias solely ,on,.q(Qns,it|lerat»|{>n of the pay-, - 

inent to her of 1000 rupees. But as the defendant has not paid hw, ' 
she cannot now be held to be bound by the conditions of compromise 
wliich the defendant himself has not complied,?vith. See case of Per- 
tab Singh, appellant, liersm ^und Ram Jani, respondent, page 100, 
Vol. VI. decided by the SucMot Dewanny Adawlut, 27th April 1037, 

I therefore pass a decree in fiivor of plaintiff, awarding a partition of 
the lands, villages, and ryot-khanas, already in her.possession, toge- 
ther with wasilut and interest as above specified. Costs and interest 
thereon payable by both parties rateably. 

Against this decree appellant lodged an appeal, which plaintiff has 
not appeared to defend; but the res[)ondent, Mubaruk Ali, opposes it, 
on the ground of his having purchased (on behalf of the minors named) 
the lands in dispute, from the pluintiffi Torab-o-nissa, as shewn b^ a 
cowaleh (or deed of sale) bearing date the 12tli March 1843. ^ 

The Court find, that plaintiff was in possession of the lands 
claimed by her, at the time she instituted this suit in fomia pauperis ; 
and that she was subsequently so, or had intermediately transferred 
them, for a due consideration, at the time the decree now appealed 
from was passed in her favor. Under these .circumstances, the 
proceedings on her part, as n pauper, ought not to have been recog¬ 
nised, and were illegal^ and the judgment passed should have been 
a nonsuit The decree of the lower court is set aside and cancelled 
accordingly, with all costs payable,by respondents. 

The Oth Seffcmber 1846. 

Present; 

R. H. RATTRAY and 

C. TUCKER, 

. Judges, 
and^ 

R. BARLOW, 

Temporart Judge. 

No. 106 OF 1846.. \ .. 

Regular Appeal from a decision of Sped Imdad AUeej Pnmc^al 
Sadder Ameen (f ZillaJi Saruni . dated the 21 th of February 

CHOWTREEA UUN'MUliDUN SEIN, (Defendant,) 

/ Appelimnt, 

. ■ .versus 

SAHIB FERHLAD S^IN, (Plaintiff,) Respondent. ; 

, . Vakeel for Appellant Oltolam Sufdur,' •: 

Vakeels, jhr Respondent Mr, l^alkry Molvy Rleemid Russoolf and 

Aweer Alike, ' • 
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1 ^ 0 . 285 OF 1845 . 


THE SUDDEll BOAt^D OF BEVENCE, (Oi^aocant,) 

ApFELLiLNT, 

vtraus 

SAHIB PERHLAD SEm and ^AIEPERTAUB SEIN, 

(PLAINTIFPS,) Hfisl^NDENTS. 

CHOWTREEA RUN MURDUN SEIN, (DEFUNDANr,) 

Respondent. 

Vakeel for the Sadder Board, Baboo Prosonno Komar Tagore. 

Vakeels for Sahib Perhlad Sein, Mr. Waller, Hamid Rtusool, and 

Ameer Allee. 

Vakeel for Run Murdun Sein, Gholam Sufdur. 


No. 174 OF 1845. 

RANEE SREEKAUNTH DEYBEE, widow of RAJAH 
TEJPERTAUB SEIN, (CLAiMANr,) Appellant, 

BHOGVVAN LALL.SAHOO, 
versus 

SAHIB PERHLAD SEIN, (Plaintiff,) Respondent, 
RUN MURDUJr SEIN, Claimant. 

Vakeels for Appellant, Mr. Skinner and Abbas Allee. 

Vakeels for Respondent, Mr Waller, Hamid Russool, Anieei Allee, 

and Ramapersaud Ray. 

Vakeel for Run Murdun &ein, Mr. Colehrooke, 

In elncidation of these thre4 appeals, reference must be made to 
other cases out oi whicli tliey arose. 

On the 31 St August 1835, a suit. No. 26804, was brought in the 
zillaii C4>uU by Uilaiepertaub Sein, for the raj of lianuiugyer, 
against the \> icio\^s of Rajah Tejpertaob Sein and Rajah Amerpei t.iub 
Sein, and Run Murdiiii Sein, alleging the latter to be the son of 
Ainerpertaub by a slave girl. Plaintiff fbunded his claim on being 
heir tu the l.ite Rajah Amerpertaub Scin*‘of Hsmnugger, who died 
on the lOth of Aghun, 1242 Fuslee,.childless; and alleged the 
deceased rajah and himself were descOhded »from Rajah Idookoond 
Sein, who uas then common aiiccaitor. This suit was dismissed by 
Moolvy Fuszie ui Huk, principal audder ameen of Sarun, on the 
"7th May 1839. 

‘ On tne 5th May 1836, another suit No. 26892, for possession 
of the r<i;i waS'lMrooght by Sahib H^eiblad Sein, as guardian and 
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on behalf of his son Futteh Bahadoor Sein» against the widows 
of the Rajahs Tejpertanb and Amerpertaub and against Odaie- 
pertanb §ein. Run Murdun Sein was by order pf the principal 
sudder ameeh made a defendant on the 2oth March 1838. This 
suit too, which was grounded on the expressed will and written 
permission of the deceased Amerpirtaob, whereby he directed his 
own ranee and the ranees of Tejpertanb to place Fotteh Bahadoor 
on the guddee and to constifute him rajah, was dismissed by the 
same principal sudder ameen, on the 7th May 1839, as he 'held 
the deed fifra by the plaintilF to be nut proted. 

Two appeals were in consequence preferred to this Court, and 
were heard by Messrs. Lee Warner and Shaw, Judges, on the Q3d 
May 1842, who remanded both cases to the principal sadder ameen 
for re-investigation on the points indicated in their proceedings 
of that date, viz., to ascertain whether Run Murdun Sein h^ 
married into a rajpoot family—whether Amerpertaub Sein had 
married Luchmee Dayah Oeybee, mother of Run Murdun Sein, 
according to the custom of his family : ahd farther, having taken 
supplementary petitions from Perhlad'Sein and Odaiepertaab Sein, 
to call upon them for proof of their being of the same family as 
tiie late Amerpertaub,, and to pass such orders as be, the principal 
sudder amcen, might deem just and proper, pfteir the requisition 
of the Court had been complied with, in the presence of both par¬ 
ties. Acconlingly, the record w'as returned to the zillah, and the 
case was tried by Sydd Imdad Allee, who, at that tipm, held the 
office of principal sudder ameen, find decided by him 4)n the 27th 
February 1845. 

All the parties named in the three appeals Nos. 106, 135, and 
• 174, above referred to, were present in the principal sadder ameen^s 
court 

The appeal No. 174 preferred by Ranee Sreekaunth Deybce, 
and others, has not been heard by the Court, as she withdrew 
below, and intimated that a separate action had been instituted 
to establish her rights in the zillah court 

An objection having been taken by the appellant Run Murdtin's 
vakeel to the amount of the stamp on which the respondent now 
comes in, on the ground of which a nonsuit is claimed, the Court 
remark that when this case was returned l)y Messrs. Lee Wafner 
and Shaw, Judges, to the zillah, for farther investigation, distinct 
instructions were given to the mofussil authorities, part of which 
was, that the plaintiff be allowed to file a supplementary petition, 
and that the ckte be. restored to its original number on the 61e. 
The principal sudder ameen accordingly took a supplementary 
petition the respondent on a stamp of% ropeOa As this was 
done under order of the Court, the respondent must not be held 
answmrable for any irregularity in the ufM in which his suit was 
admitted; and as the payment, of the addiRonid requisite fees in no 
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way altera the nature of the case, neither can it in the slightest 
degree affect the merits of it, the Court resolve to proceed with the 
investigation^ rather than protract the decision of a matter so long 
pMing, having taken the required fees. 

The following particulars are abstracted from the record of the 
case as it is now before tlie. Odurt, and details the various pleas 
urged by the jparties respect? vel;jr; 

sahib Perhlad Sein, the plaintiff andiPl&srpondent, claims to succeed 
Rajah Amerpertaub Sein^ who died childless, in the raj of Ram- 
nugger, stating himself to be nearest of kindred to the deceased; a 
suarer in the estate; and also to have lived with the late rajah, con« 
jointly. He has produced a genealogical table and several witnesses 
in suppprt of it; an answer, put in by Ranee Telotema Deybee, 
widow of Rajah Tejpertaub Sein, in the suit brought by Odaieper- 
taub.Sein, against herself and others j also copy of an answer filed 
by the Ranees Sreekaunth DeybOe and Tejkomaree Deybee, widows 
also of Tejpertaub, in -the present case, to prove that he is of the 
same family as the deceased Amerpertaub, and that he stands in 
the position in which he represents himself in the genealogical 
table, and is nearest of kin to the said deceased. He further pleads, 
that the defendant, Run Murdun, is the illegitimate son of Amerper¬ 
taub by Luchraee Dayah, a slave girl, of low caste, and is not enti¬ 
tled to succeed to the raf. To prove thio, ho quotes the answer of 
Ranee Telotema, and relies on the witnesses he has cited, and puts 
in the following documents. • 

Exhibit No. 1. Copy of an application made by Rajah Amerper¬ 
taub to have his name registered by the collector of Sarun, dated 
28th August 1832, as. rajah of Kamnuggur, in succession to Tej¬ 
pertaub Sein, who demised on the 9th of June previous. 

Ext No. 2. Copy of Amerpertaub’s petition, dated 17th Oc¬ 
tober 1832, to the collector, setting forth that the succession to the 
rq; always goes according to the custom of the family in the male 
find not in the female line. 

Ext No. 3. Copy of a petition from the same to the same, 
dated 21st March 1833, to stiew the raj and estate are hereditary, 
and were not acquired by Doorg Beejye Sein. 

Ext. No. 4. Copy of a wurrasutuaptfh, dated 5th December 
1834, admitted by the defendant to have been filed on the part of 
Ranee Amer Raj Ltichmee Deybee, settii^ forth that.Aiherpertaub 
died childless on the 10th Aghun i242, «md that she is tne only 
surviving heir to'the rajah. ^ ' v 

'Ext. No. 5. Copy of a repott from tj^e commissioner of the 
divisioti, Mr. Tucker] to the'Sn<fd<^ l^ard of Reyenuie, dated the 
6th April 1836, sUth^'the Rs^ah Ahnerpertatih had died childless. 

No. 6, , Copy 6f a rdbik#ree-by the magistrate of l^run, 
,j|i^^ 6rd.Mkrch 1836^ setting that/Sreenath Oojh^ mook- 
' of Ainer iiaj. Iiuchmee^ gtitted^to^'that officer* when kt Bagh 
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Ramnugger that Run I^i^rdun was thei. son of Luchmpe, Dajrah 
Bhiteranee; that she was 40 years, of aj^, ,and Run Murdun ,waa 
Ghowtrcea. Recognizance^ for the attendance of one Soonderinan 
Ray were taken from Run, Murdun anj^ius, mojdier Luchmee Day^ 
under this proceeding* . , , ’ 

Ext. No, 7, Copy, of i^ognkwnce myen. by Luchmee Dayah 
before the magi8tJ^ate,,in which she is styjra the ^cond wife of Amer- 
pertaub Sein, bearing dati?i<‘29th April 1836.^ ..... 

Ext. No. 8. Copy of a petition from Run Murdun presented 
to the session Judge with order of the 16th April thereon, confirm¬ 
ing the requisitiou of recognizance from Luchmee Dayah Deybee. 

Ext No. 9. Is the answer of Ranee .Telotema, widow of ra¬ 
jah Tejpertaub, dated the 9th March 1836, to the plaint* of Oodaie- 
pertaub Sein, in which she states deceased Aiuerpertaub declared 
Perhlad Sein to be in the 5th degree from Rajah Pertaub Sein, and 
that Amerpertaub nominated Futteh Bahadoor, Perhlad Sein’s son, 
to succeed him in the raj and to be invested with the ih which 
she also calls Run Murdun the son of a slave girl. 

Ext. No. 10. Answer of Run Murdun Sein in the casp of Oodaie- 
pertaub, dated 10th May 1837, in which he states he is tlie son of 
the second wife of Amerpertaub. 

Ext. No. 11. Supplementary petition of the 7th July, 1838, from 
Ranee Amer Raj Luchgiee Deybee and Chftwtreea Run Murdun 
Scin ; alleging, the latter is the son of Ainerpertaub by the ^rst wife 
Luchmee Dayah Deybee. This was filed in the action brought by 
Perhlad Sein on behalf of his son Futteh Bahadoor v. the petitioners 
and others. * . . 

Ext. No. 12. Answer of ranees Tejkomaree and S^eekaunth 
Deybee in the case just alluded to, Perhlad Sein ». the above ranees, 
Oodaiepertaub Sein, Amer Raj Luchmee Deybee, and Run Murdun 
Sein, dated 16th December 1838, acknowledging Perhlad Sein to 
be within the 6th degree from Rajah Pertaub Sein, and stating the 
deceased Amerpertaub directed that the raj should bo giveu to 
Futteh Bahadoor tlie son of Perhlad Sein. 

Ext No. 13. Copy of a. petition by Run Murdun to the collector, 
dated 14th December 18.39, styling himself the son of tiio. second 
wife,, and Amer Raj Luchmee Deybee, the third wife of Ainerper¬ 
taub Sein. • 

Ext No. 14.. Copy of ,a robikaree hy the. assistant collector of 
Sarun, dated 16th August 1837, refusing to receive a list of yillage 
officers, proffered by Run Murdun and Amer Raj Luchmee Deybee, 
conjointly; and directing tkhat tiie fist sheiti^ be taken from Iner only, 
:being,in .ppssemion. *111 ^hip Run Murdnn is styied son.of the seco^ 
wife. Ranee Telotema’s statement in this .case, styles Run Murdun^ 
the son of a slave girl and not entitleil jto the raj. , , 

,, j Ext No, .16.; \(^py; pf n ifeply madf jhy .Ri^jah Hurkoomar Dutt 
Sein in his suit against Beerkishen , v ' 
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Ext. No. 16. The petition of appeal put in on the part of the 
Gorernment 

Ext. No. 17. Vyavustka of the pundit of the Patna Court. 

Ext No. 18. Vym\fAtha^ given in a case, reported at Vol. III. 
page 132, of the Sycjjdet Dewanny Reports, on the requisition of 
Mr. C. Smith, Judge of the Court 

On the part of the defendant Run Miirdun Sein, it is urged, that 
he is the son of Anierpertauh hy Luchowe Dayah Deybee his Jint 
wife i that the marriage took place in 1216 Fusiiee at Ruttenpoora, 
in pcrgunnah Mujhooa, in due form; that his mother died in 1226 
Fusiiee; that Peihlad is not of the san^e family as Amerper- 
taub; that the funeial ceremonies of Ainerpertaub were performed 
by him, defendant, not by Perbiad Sein; that the writer of Ranee 
Amer Raj Luchmee’s statement of the 6th October 1836, in v\hich 
he, (efendant, is styled the son of the second wife, made a mistake, 
corrected by a supple’^ientary petition on the 7th July 1838; that 
he in fact is the son of the first wife; that ranee Amer Raj Luch- 
mee*s name was entered in the collector’s books with his concurrence; 
that they have both been in joint possession, and that he is entitled 
to the raj. In support of bis claims he filed the following docu¬ 
ments. 


Exhibit No. 1. A firman dated the 22d Sh&her Rubbeeosanee in 
the 15th year of the itfign of Alimgeer of,the year 1083 Hijiee, to 
prove the raj of Ramnugger was founded bv Doorg Beejye Sein. 

Ext No. 2. A firman dated the 12th of Rajjub in ti»e 6th ^ear 
of the reign of Furrookh Seer, granting 30 tuppahs to Ram Dutt 
Sein, son of Doorg Beejye Sein. * 

Ext No. 3. Copy of roobikaree by the judge of Goruckpore, 
of the 16tli January 1828, in a case under Regulation VI. of 1813, 
in which Run Miirdun Sein is styled baboo and Ainerpertaub 
Cliowtreea, and this during Tejpertaub’s life time. 

Ext No. 4. Copy of proceeding before Mr. Lambert in the 
Patna pro\incial court, as above, of 30tli May 1828. 

E^l No. 5. Copy of a mortgage bond of the 25th January 1822, 
glvel^y Izzut Khanuin to Run Murdun Sein Baboo, son of Chow- 
treea Baboo Amer{^rtaub Sein. 

Ext. No. 6. Copy of a conditional deed from the same to the 


same. • 

E>t No. 7» Copy of a statement tnaiie bv Girdharee Lai, servant 
of Ranee Telotetna> qefiire the di^rogah of j^unjareea, zillah Surun, 
dated the 11th November 183*2. 

Ext No. 8. Proceeding of th^ Shudder Dewanny Adawlut be- 
foTe Mr, p. 0. Smyth of the 3d Gqtpber 183h. 

Ext No. 9. Copy of a rooblkarw by the depu^ opium agent, 
dated 9th June 1837, wherein mention is made of Uhowtreea Run 
Murdun S^in. 
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Ext. No. 10. Copj of* repjort from the darogah of Bunjareea, 
of 16th September 1837, statinc the funeral obsequies of llanee 
Telotema were perform^ by Run Murdun Sdn and Amer Raj 
^Luclimee Deybee. « 

Ext. No. 11. Copy of a punmneh addressed by the magistrate 
of Ciiumparun, dated 12th February 1839, to ranee Amer Raj 
Luchrnee Deybee and Ohovttreca Run Murdun Sein. 

Ext. No. 12. ' from the deputy collector, of April 1838, 

addressed as above. 

Ext No. 13. Furwaneh from the deputy opindi agent, dated 
4th May 1837, addressed to Run Murdun Sein. 

Ext. No. 14. Furwaneh of the 19th February 1838, from the 
magistrate to Chowtreca Run Murdun Sein, to apprehend Soonder- 
mun Ray. 

Ext. No. 15. Another punoaneh from the magistrate, dated 9th 
March 1838, addressed to Chowtreca Run Murdun and Ranee 
Amer Raj Luchmee Deybee. 

Ext. No. 16. Copy of a proclamation by the collector, of the 19th 
December 1839, or 28th Aghun 1247 Fusilee, giving hotice that 
Rajah Run Murdun Sein had applied to have his name, with that 
of his motlier Ranee Amer Raj Luchmee Deybee, entered in the 
colicctorate, and calling for attendance of persons objecting. 

Ext. No. 17. ('opy oK judge’s robikaree V the 18th January 
1810, re|)orting publication of the above in his court 

Ext. No. 18. Report of five village officers, mirdahs, stating 
that Ranee Amer Raj Luchmee Deybee had put Run Murdun Sein 
on the guddee as rajah. 

Ext No. 19. Copy of robikaree of Collector of Sarnn, dated 
27th March 1840, to the deputy collector of Chumparun. 

Ext No 20. Copy of report from the darogah of thanah Bagha, 
of 7th March 1840, that information of the death of Ranee Amer 
Raj Luchmee Dev bee had been given by Perhlad Sein, and that 
Run Murdun was about to perforin her funeral rites. The daro¬ 
gah sent a jemadar and others to Kussoolpoor to prevent disputes, 
who, on their i*eturn, said Run Murdun had performed the ceremo¬ 
nies and left for Ranmugger, before the police reacited their des¬ 
tination. 

Ext No. 21, Copy of robikaree of tlie special deputy collector 
of Sliahabad, of the 6tb May 1840, in the case of Government 
versus Rajah Ron MuRfun Sein, dismissing the claim to resumption 
of cert.iin lands in the Rgimnugger estate. 

Ext No 22. Copy of purwhmh from the collector of Sarun, of 
13th May 1840, to Chowtreca Run Muixiun Sein, calling for zemin¬ 
dars papers. ‘ 

Ext No. 23. Copy of a sale proceeding by the collector of G<)- 
ruckpore, dated 17 th September 1841, under which the village of 
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Khiillelabad was sold in execution of decree in the case of Thakor 
Persjiud, decreeholder, versus Run JVlurdun Sein. 

Ext. No. 24. Copy of a petition, dated the 5tli May 1842, pre¬ 
sented by Bhoop Sing, mokte&r on part of Rungnath Pundit, Kisli- 
en Pundit, Narain Pundit, and Bishen Pundit, holders of birt rent- 
free lands in the village of Khujooreca, Kut Suckree and others, 
pergnnnah Mujhooa, to the collector of Sarun, to prove enmity 
between the above individuals, in this cus^witnesses, and the defen¬ 
dant. # 

Ext. No. 25.' Copy of robikaree of the collector of Sarun, 6th 
.Tanuary 1844, in the above case, attaching the birt lands alluded 
to. 

Ext. No. 26. A list of village watchmen in thanah Bunjaroea for 
124! and 1242 Fusilee, showing that village Phoolkool was in farm 
to hukhtaram Khan on part of Amerpertaub, and does not belong 
to Perhlad Sein. 

Ext No. 27. Copy of a proceeding in the Sudder Dewanny 
Adawlut, before Mr. J. F. M. Reid, dated 7th November 1840, 
with vyavukha of the pundit of the Court, in the case of Oodaieper- 
taub Sein versus Ranee Aiiier Raj Luchmee Deybee and others, 
declaratory of the riglit of an illegitimate son^ of a rajpoot to suc¬ 
ceed, and setting forth that raj pools are of the sooder caste. 

Ext. No. 28. Receipt signed by Shumshcer Bahadoor, of tlie 
11th September 1829, acknowledging 1500 rupees to have been 
paid by Run Murdun Sein, son of Chowtreea Amierpertaub, for tlie 
village Pawa Ghose, &c. , 

Ext. No. 29. Deed of sale from above to Run Murdun of the 
same date. 

Ext. No. 30. A genealogical table drawn out and signed by 
baboo Kaloo Khan Ram and Cheit Khan Ram, shewing Run 
Murdun to be the son of Amerpertaub and Luchmee Day ah Deybee 
his wife. 

Ext No. 31. A nagree letter from Kaloo Khan Ram to Run 
Murdun, dated 14th Poos, Sumbut 1901, forwarding the above. 

Ext. No. 32. A nagree letter from Futteh Jung Shah, the 
minister of Nepaul, to Rajah Hun Murdun Sein, dated Phalgoon 
Soodee 1st, 1900 Suk. 

Ext No. 33. A decision of the Sudder Dpwanny Adawlut of 
the 12th August 1817, in the case of Hujmu Chul versus Ranee 
Bhadooriin, to shew that the son •of a cheytrdk married to a woman 
of the Gholotine caste, by the form of gimdhurba, is a legitimate 
son, and succeeds, though the ne'phev^s and grandsons on the 
daughter’s side are alive, under the skastre prevailing in the district 
of Etaweh. 

The answer of Ranee Amer Raj Luchmee, filed on the 6th 
October 1836, is a denial of plaintiff’s .connexion with the family, 



pleads that herself and Run Miirdun were in. joint possession, and 
by a supplemental petition she declares him to be the son of 
Auierpertaub by his first wife, 

m In the answer of Ranee Sreekaiinth Deybee and Ranee Tejko-. 
^laree Dog bee, of the 15th December 1838, filed through Cassee- 
ram, moAfear, they admit plaintiff’s right. 

On the 14th Detrember 1^44, Sreekaunth Deybee repudiated her 
former answer and withdrew from this case. 

The answer of Oodaiepertaub Sein, dated 26th May 1843, denies 
the plaintiff’s right ; he has not however appeared to appeal in this 
Court. 

The principal stidder ameen, Syed Imdad Alice, on the 27th of 
February 1845, decided in favor of the plaintiff^ Perhlad Sein, 
declaring him to bo the nearest of kin to the deceased Rajah Aniei*^ 
pertaub Sein, and within the 6th degree from tho common ancestor 
of the deceased and tho plaintiiK He pronounced Run Murdun 
Sein to be the illegitimate son of the deceased Amerpertaub, and 
consequently not entitled to succeed to the raj of Ramnugger. 
This decision necessarily put aside all claim to the estate on the 
part of Government, who came in oil the ground of an escheat. 
No decision was pa.sfied by the principal sudder ameen as to the 
right of Sreekaunth Deybee. As the Ranee'is not by her own act 
a party to this suit, and Her case is pending el^where, the Court 
decline interfering \\ith, or prejudging a niatter not before them. 
The final order of the principal sudder ameen decreed possession of 
the rajah’s estate fo the plaintiff, and avy'arded the sura of 500 
rupees per month to Hun Murdun, payable from the amount in 
deposit in the collector’s ofSce, from date of attachment, and henqe> 
forward from the estate, on the ground of his being the illegitimate 
son of the deceased Rajah Amerpertaub. 

Three appeals, as has already tieeii shown, Were preferred against 
the principal sudder amoen’s decision; of thesoj one, that of Sree¬ 
kaunth Deybee, has been thrown out by the Court for the reasons 
above assigned. 

The appeal of Run Murdun Sein reiterates all the arguments, 
and refers to all the proofs brought before the principal sudder 
ameen on the subject of his, defendant’^ legitimacy; and further 
urges that, though illegitimate, he is entitled to the raj. 

The appeal on the part of Government sets forth that neither 
pluintitfs nor the defendants are entitled to succeed to the raj of 
Tiamnugger, the late raja^ having died childless, and urges, the 
late Ranee Amer TiUj Ludhmee. having died since her husband 
demised, the estate is an escheat to the Government. The appeal is, 
the Court consider,.merely a declaration ojT the right of the Govern¬ 
ment to take possession in the event of no heir Wing forthcoming 
and the terms of it clearly waive .all piptensious should an heir W 
acknowledged by the courts. ^ ^ 

w 2 . 
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By the Court. 

The judgment of the Court i$ called for on three questions, vyhich 
they propose to take up in th? following order, as the decision of the 
first, m favor of the defendant, settles the right of succession at oncdll 
without reference to the other twos and the decision of the second, 
should the first point for investigation (the legitimacy of Run Mur- 
duii) not be established to their satisfaettou, disposes of the third, if 
the plaintifi'proves himself to be the nearest of kin to the deceased 
Rajah Amerpertaub Sein and entitled under the Hindoo law to 
succeed him. 

The questions above referred to arc: 

1st. The legitimacy of Run Murdun Sein, the defendant: 

2nd. The degree of affinity between the plaintiff, Perlilad Sein, 
and the deceas^: 

3rd. The right of Government to the escheat in failure of all 
heirs. 

Before entering upon the subject of the legitimacy of Run Mur> 
dun Sein, ihe Court deem it necessary to record their opinion on the 
admissibility of his second plea, urged in appeal, viz. that, though ille¬ 
gitimate, he is entitled to the raj. They remark that the point at 
issue between the plaintiff and defendant, P&rhlad Sein, and Run 
Murdun Sein, is legitimacy or illegitimacy. In the plaint it is dis¬ 
tinctly set forth that the defendant is illegitimate, and in the an¬ 
swer, as plainly, that he is legitimate: this w'a& the only and single 
issue before the lower court, and that court could only try that 
issue and determine upon it The* defendant took his own course 
and adopted this one plea, that he was the legitimate son of the de¬ 
ceased rajah. The principal sadder ameen decided that he failed 
to prove his plea, and aeclared him illegitimate. The admission 
by this Court of an appeal on the ground that though Run Murdun 
is illegitimate, he is entitled to succeed, would be the recognition 
of a new question never before the lower court; in fact of a suit in 
the firat instance by an appellate court Below, the decision as to 
the right to the raj was passed on a point of fact, ■ legitimacy; not 
on a point of law, right of suce^sion under acknowledged illegiti- 
njacy. The plea of legitimacy urged by the defendant involves a 
denial of the plaint: that bf right of succession under illegitimacy, 
now urged, had it been set up originally, would have required ad¬ 
mission of the plaint and rested .the defendant’s rights on the law of 
succession under siich circumstances. The Court therefore barred,, 
the appellant’s right to urge newnia,ttei* mthp appellate court; and, 
having restricted him to the p^f of Ute plea of legitim^y, on 
which he grounded his defence, now prpee^ to the investigation 
of that point in the first instance. In orW to prove his plea the 
defendant has cited numerons witnesses, whose evidence, sp far as 
it goes, proves him to be the son of^Amei'pertaub by his first wife. 
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Lucliince Dayah Deybee. The Court cannot, however I’dy upon 
the bare assertions of such witnesses, unsupported by corroborative 
circumstances, by which its integrity may ue tested; and first they 
will examine the documentary proof put in, to establish the fact of 
“legitimacy. 

Exhibits Nos. 1 and 2 do not touch the point at all. 

Ext. No. 3 shews that one Sheikh Hinga with others, petition¬ 
ers, applied to the judge ‘of Goruckpore for execution of decree 
under arbitration and the provisions of Regulation VI. of 1813, in 
a case against Run Murdun Baboo and Ohowireea Amerpertaub: 
the case was struck off the file. 

Ext. No. 4. A proceeding in the Patna provincial court is, as 
above, foreign to the point of legitimacy, and the defendant appears 
in it as Baboo Run Murdun Sein. 

Ext. No. 5 is copy of mortgage bond. The question of legiti¬ 
macy is not established by mere mention of the defendant’s name as 
son of the deceased. 

Ext No. 6. Copy of a detnl of conditional sale by the same to 
the same. The same remark applies. 

Ext No. 7 Copy of a statement by Girdharee Lai, servant of 
RuTiee Telotema, before the darogah of Bunjareea, zillah Sarun, in 
which mention is made of Run. Murdun Sein, .son of Baboo Chow- 
treea Amerpertaub. 

Ext. No. 8. Copy of proceedings before Mr. D. C. Smyth, of the 
3rd October 1836,'referring to a petition of Ranee Anier Raj 
Luchmee and Run Murdun Sein^ son of the second wife of Amerper- 
tiub, presented to the Sudder Dewanny Adawlut; and the Court’s 
order admitting them to appear in in loco Amerpertaub versus Ham 
Dutt Missur. This was a miscellaneous proceeding in the depart¬ 
ment of preparation of suits with the view to the final disposal of 
the suit. The action was to assess certain lands held by the defend¬ 
ant, and the point of legitimacy was not the issue between the 
parties. 

Exts. Nos. 9, 11, 12, 13, 14, 15, are all documents put into esta¬ 
blish one and the same point, namely, that the defendant was ad- * 
dressed as Chowtreea Run Murdun Sein by the deputy opium 
agent, the deputy collector, and the joint magistrate. 

Ext. No. 10 is a report from the pdiice darogah of Bunjareea, 
to the effect that Run Murdun and Amer Raj Luchmee Peybee 
had performed the funeral obsequies of Ranee Telotema: this can- 
* not'bo taken as any proof of Run Murdun Sein’s legitimacy and his 
descent from Amerpertaub. 

Ext. No, 16 is copy of notice issued by the collector, dated 
the 19th December 1839, stating that Rajah Run Murdun applied 
to have his name and that “ of his own motlier Ranee Amer Raj 
Luchmee” entered in the collectorate. This application bears date 
subsequent to the institutiot\ of the suit in 1836; and the title of 
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Rajah assnmed by Run Murdan in his petition is no proof of his 
riglit to it or of his legitimacy. 

Ext. No. 17. A copy of tlio judge’s robikaree, reporting the 
above notice was duly issued, in the court. 

Ext. No. 18. A report by the village officers, mirclahiif dated 
the 1st February 1840, to the collector, stating Amer Kaj Luch- 
mee Deybee had placed Run Murdun Sein in possession of the 
raj and the ffuddfe. This too was subsequent to the institution of 
this suit and long after disputes for the rej were before the courts: 
the ranee died a few days subsequently on the 24th of the month. 

Ext. No. 20 is copy of report from the darogah of Bagho, 
dated the 7th March 1840, giving notice of the death of Ranee 
Amer Rnj Luchmee, and stating that Run Murdun had performed 
her funeral obsequies before the police reached Russoolpore, and 
had left for Ramnugger. The remarks on exhibit No. 18 apply 
to this document. 

Ext. No. 21 is put in merely to prove that Run Murdun was 
styled rajah in a proceeding before the collector. 

Exts. N^. 24, 25, 26, do i^ot touch on the point of defendant’s 
legitimacy, but are put in for the purposes indicated in the list of 
exhibits. 

Ext. No. 27. Contains the answer of the pundit of this Court to 
a requisition of Mr. iteid, one of the Judges, and is declaratory of 
the right of a son born to a Rajpoot, by a woman not of equal rank, 
to succeed to his father’s property, though kiiiHred of a nearer de¬ 
gree are alive. This exposition dops not of course apply to defen¬ 
dant’s plea of legitimacy. 

Exts. Nos. 28 and 29. In these Run Murdun Sein is styled tlio 
son of Chowtreea Amerpertaub, and purchaser of village Pawa 
Ghose, and others, for 1,500 rupees. 

Ext No. 30. A genealogical table prepared by the relatives of 
Luchmee Dayah Deybee, and 

Ext. No. 31. A uagree letter from them to Run Murdun, 
forwarding the same to prove defendant is the son of Amerpertaub. 

Ext. No. 32. A nagree letter from Futteh Jung Shah, the mi¬ 
nister of Nepaul, bearing the address of Rajah Run Murdun Sein. 

Ext. No. 33. Does not apply to a case of succession by a legi¬ 
timate son. 

The Court observe that in only four of the above-mentioned docu¬ 
ments is the defendant called the son of Anforpertaub, and that tiie 
term is equally applicable were he the legitimate or illegitimated 
oftspring of the deceased Rajab. !l[n the'remaining documents he is 
styled Baboo ChowtTeea, and Rajab, by himself; or these forms of 
address have been adopted by private individuals on the occasion of 
their transacting business with him, or by Government officers in 
matters totally unconnected with the defendant’s right to assume 

title, and without reference to its validity. 
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But otlter circumstances must be taken into consideration bv the 
Court in the disposal of tiliis case; and the following remarks arise 
out of the defendant’s own statement. . It appears the late Hajah 
Amerpertaub died in 1834 A. D., at which j^eriod the defendant 
was of age, and was about 18 years old. Anier Raj Luchmee 
D^'bee, the surviving widow, on demise of the Rajah applied to 
have her name registered in the colleetor’s books, setting forth 
that Amerpertaub had died childless and that she was his sole heir. 
The dei^ndant alleges tliat the registry of her name was made 
with his concurrence, and he accounts for the delay which has 
occurred in the registry of his own name, by stating it is not 
customary in his fomily so to do, till one twelve month has elapsed 
from the date of the former rajah’s death; but the record shows 
that Ranee Amer Raj Luchmee Deybee was, till the time of her 
death in 1840 A. D., the recorded proprietor of the estate, and up 
to that date the defendant was not known to or recogntz^ by the 
Government officers as heir to the raj^ Moreover the defendant 
does not impugn the Ranee’s assertion that Amerpertaub died 
childless, nor does he explain how such an assertion was allowed to 
ap^'ar in the Ranee’s petition and remain uncontradicted by himself. 

Ranee Amer Raj«Luchmee Deybee, in her answer, dated the 
6th October 1836, to the plaint filed by perhlad Sein on be¬ 
half of his son Futteh Baliadoor, stated Run Mnrdun was the 
son of Amerpertaub by his second wife. She filed a supplemental 
petition on the 7tli July 1838, to the effect that the writer of 
the above ^answer had by mistake styled Run Murdun the son 
by the second wife, that in fact he was the son by the first wdfe 
of Amerpertaub. Run Murdun also, on the 21st of the same 
month, in bis answer, claimed to be the son of the first wife. 

On the record of the case Oodaiepertaub Sein v. Ranee Amer Raj 
Luchmee, Ohowtreea Run Murdun Sein, and others, for possession 
of the rtf/, the Court find that the ranee in her answer of the 30th 
May 1836, and Run Murdun in his of the 10th May 1837, both 
stated the latter was the son of the second wife. These mistakes do 
not appear to have been detected or rectified up to the present date; 
but the most unaccountable circumstance remains to be mention¬ 
ed, viz. that after the deliberate correctio^j of the alleged mistake as 
to his mother being the second wife of Amerpertaub, Run Murdun 
in a petition to the collector, (vide exhibit No. 13, filed the plain¬ 
tiff,) dated the 14th December 1839, again calls himself son of the 
second wife, adding that <tlie rajah’s first wife died childless, and 
that Amer Raj Luchmee D^bee jvaa his third wife. 

Where tlie defendant himself and Ms step mother throw so much 
doubt on his maternity in legal proceedings filed in court, it becomes 
difficult indeed for the Court to declare who was his mother, and 
they can place but little confidence on the evidence of the numerous 
witnesses who have swqrii to tl>^ notoriety of Run Murdun being the 
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son of Aiuerpertaub’s first wife, to the caste and rank of defendant s 
alleged mother, and to the ceremonies performed on tlie occasion of 
her marriage with tfie rajah.. The doubt in which the real parent* 
age of the defendant is involved is greatly enhanced by reference to 
exhibits Nos. 6 and 7, filed by the plaintiff, wherein (vide No. 6) 
Luchmee Dayah Dej'bee, designated the second wife of Amerper- 
taub and mother of Hun Murdun Sein, is reported still alive in 1836, 
and recognissances were taken from her‘(vide No. 7,) which facts 
have not to this day been denied by Run Murdun Sein, The above 
facts also warrant the Court’s rejection of the evidence of defendant’s 
witnesses, who depose to Luchmee Dayah’s death, seventeen years 
previous, in 1225 Fusilee. An amendment on a point so material 
to the issue of the suit, on which indeed the' whole case hinged, after 
the lapse of so many months, the Court hold to be hardly admissible; 
and tlaey further remark, that for a period of five years from the date 
of his alleged father’s death, and of tliree years during which the 
right to the raj was in litigation, tlie point on which the defendant 
rested his. claim was not, as it ought to have been, directly and 
fixedly pleaded and adhered to. 

The defendaiit’s case, witli reference to the above, combined with 
what will be found hereafter recorded, is altogether so unsatisfactory 
that the Court have po hesitation in giving judgment against him. 

Having disposed of the first question* which it was proposed to 
consider, the Court go on to enquire into the degree of affinity which 
existed between the deceased rajah and the plaintiff. Sahib Perlilad 
Sein; and to the evidence and do^mments brought forward in sup¬ 
port of his claim. Thty observe that so far as credibility can bo 
attached to the depositions of the witnesses, the plaintiff has establish¬ 
ed his claim to succession. The poorohit of the family Sreekishcu 
Opadhya, and Sheo Dyal pundit, the nephew of anotlior priest, “the 
gaiti'ee gooroo” of Amerpertaub and Tejpertaub, botii verify the 
genealogical table filed by the plaintiffj and swear that Run Murdun 
Sein is the son of a slave girl named Luchmee Dyah: who was Iiis 
father they know not, and they refer to her for an answer on that 
head. 

Surbnaraiun, a mokteart formerly in the service of Tejpertaub and 
Amerpertaub, afterwards^in that of the Ranees Tejkomaree, Telo- 
tema, and Sreekaunth Deybec, up to 1246 Fusilee, then attached to 
the surbarakar establishment, swears to the descent of Porhlad Sein 
and to his performance of the funeral obseqtiies of the late Amerper¬ 
taub. ^ , 

Rajah Run Bahadoor Chund and others depose to the same ef¬ 
fect, as do Kaladhur pundit, ^'Bishen pundit, Kishon pundit and 
Rogonatli pundit, the gooroos of the rtyali of Nepaul. The evidence 
of me pandits, however, it must be stated, is impugned by the defen¬ 
dant, who has filed documents to slicw that he has disputes with 
them regarding the resumption of.ce|;tain lands. 
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Althongh the evidence on both sides may be open to tlie imputa¬ 
tion of bias in favor of the parties respectively, yet the witnesses har 
the ])laiutiff would appear, from the iiature of the offices hold by the 
first two named, and from their connection with the family, to have 
had better opportunities of being acquainted with the facts of this 
case, than those for the defence; though some of them too, seem to 
have been to a certain extent cognizant of the family’s circumstances; 
but taking every thing into consideration, the Court are disposed to 
give greater weight to the plaintiff’s than to the defendant’s witnesses. 

With respect to the documentary proof put in by the plaintiff^ tlie 
Court record the following remarks. 

Exhibit No. 1. This proves that the late rajah Amerpertaub, im¬ 
mediately on the death of his brother Tejpertaub, applied for the 
registry of his name in the coUectoi’’s books, and did not await the 
lapse of 12 months for the performance of the ceremony birkhee. 

Ext No. 2, is Amerpertaub’s declaration that the raj^ accord¬ 
ing to the custom of the family, went in the male and not the female 
line, and refers to the succession of Hurkomar Dutt his lather, on 
the demise of Koomaree Dutt his (Hurkomar’s) brother, though the 
widow of Koomaree Dutt was alive. 

Ext No. 4 is a copy of a genealogical table, wurasutnaoiek, ad¬ 
mitted by Run Murdun to have been filed on behalf of Ranee Aiuer 
liaj Luchmec Deybca Ih this document the rajah is said to have 
died childless; and the defendant, till the 10th May 1837, never took 
objection to this statement, so inimical to his rights. 

Ext No. 0 , shews that no sor< of Amerpertaub had, up to April 
1836, appeared before the commissioner of the Patna division, to 
claim as heir to the rajah, wlio was reported by the commissioner to 
the Board of Revenue to have died childless. 

Ext. No. 6. By this it appears that Luchniee Dayah was alive, 
and called on by the joint magistrate to give recognizances, in the 
year 1836 A. D. or 1243 Fusilee; whereas the witnesses for the de¬ 
fence depose to her death in 1226 Fnsilee, seventeen years previous. 

Ext. No. 7 is copy of the recognizance so given by Luchmee 
Dayah Deybee the “ second wife of Amerpertaub.” 

Ext No. 8, does not bear on the case at all. 

Ext No. 9, is to shew that Ranee T< 4 i()tema, in .Tuly 1836, ad¬ 
mitted Pcrhlad Sein was in the 5th descent from Rajah Pertaub 
Scin, and that she considered Run Murdun to be the son of a slave 
girl. 

Ext 10, proves Run Murdun’s own admission, in May 1837, in 
answer to Oodaiepertatib’s plaint, to the effect that he was the son of 
the second wife. 

Ext No. 11, proves that tlie above allegation was* in .Fiily 1838, 
denied by both Run Murdun and Ranee Amer Raj Luchmee 
Deybee. 
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Kxt. No. 12, proves that the Ranees Tejkomaree and Sreekaunth 
Deybee, in their answer of December 1838 to the action brought 
by Perhlad Sein, at that time acknowledged him to be in the 5th 
degree from Rajah Pertaub Sfein. Sreekaunth Deybee, after the case 
was remanded for further investigation by this Court, denied the 
above answer. 

Kxt. No 13, shews Run Blurdun, in December 1839, styled him¬ 
self the son of Amerpertaub by his second* wife, when he applied to 
have his name registered in the collectorate. This petition is not 
dc'iied by tlie defciidant. 

Ext. No. 14. The defendant has not shown that he appealed 
against this order of the assistant collector of Sarun, refusing to 
acknowledge him in possession, and declaring that Amerpertaub 
dic^l cluldless. In the assistant’s proceedings the defendant is 
styled, in the petition of Ranee Telotema which is a part of it, the 
son of a slave girl. 

Ext Nos. 15 and 16 call for no comment 


Ext Ne. 17. The vyaxmstlia of the pundit of the Patna court, 
which declares Perhlad Sein to be the 7th in degree from Kajah 
Pertaub Sein and entitled to succeed Amerpertaub, sets forth that 
Run Murdun, being the son by a woman of .inferior caste, has no 
title, save to maintenanc^e. 

Ext No. 18, is copy of a decree of th^ Siidder Dewanuy Adaw- 
Int with vj^aottstha of the pundits of the Cojirt, (vide page 132 
Vol. 111. Macnaghten’s Reports,) wiiicli declares an illegitimate son, 
that is one by a wf)man of an inferior caste and not married, enti¬ 
tled to maintenance only. 

Many remarks applicable to the plaintiff’s case have necessarily 
been anticipated by the Court in tneir comments on that brought 
forward by the defendant; and but few observations remain to be 


tnatie. The Court have already stated their reasons for preferring 
the parole evidence of the plaintiff to that of the defendant; they 
now proceed to shew' the grounds on which greater weight is given 
to the plaintiff’s than to the defendant’s documents. 

It will bo seen that plaintiff'’s claim has been formally acknow- 

Exl,il,iwNoii 9 .»li 2 bypW«ii/^ by partiM concerned, in legal 

, pleadings before the courts where the 

right of succession to the raj was pending. 

That the defendant’s own statements and those of Jiis stepmother^ 

ExhWB Nos. 10, 11 , la his ihaternity, have been most contradic- 

tory and irr^cmcuabla 

Tliat tho defendant is disdnotly stated rin Ranee Telotema’s 
Exhibit No. 9. answer to be the son of a slave girl. 
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That in the wuramtnameh filed by Ranee Amer Raj Luchmee no 

Exhibit tfo 4 *®®^*^*' ** made of defendant: on the contrary she 
states the rajah dierl childless. 

That the defendant was guilty of greatiieglect in the commissioner’s 
, „ office, and continued that neglect up to the year 1840 
* * ^ ■ in the collectorate; and that there are no ostensible 


or even reasonable grounds for believing that the above documents 
were filed under any inflmJnce exercised by the plaintiff. 

Such culpable neglect on the part of tiie^ defendant to assert his 
rights from 1834 A. D., the year of his alleged father’s death, to the 
year 1840, A. D,, when the estate was attached as an escheat by 
the Government, can hardly be accounted for, but on the supposition 
,that he was aware he had no legal right to the raj. 

The denial of the defendant is not, the Court observe, sufficient to 


refute the plaintiff’s affinity to the deceased rajah. Though the 
slightest allusion has not been made by the defendant to the plain¬ 
tiff’s ancestry, yet his relations (parties with whom defendant also 
claims relationship) have acknowledged him as a metnb|!r of the. 
family; and the defendant’s plea of plaintiff’s non-affinity w’ould, 
the C/Ourt think, have obtained much support, had the defendant 
established who the plaintiff (a party well known to him, at all 
events since the coniiucnccnient of this litigatjon) is, and what his 
lineage and descent. * 

After duly considering all that lias been urged, and after a careful 
perusal of ail the papers on the record, the Court are unanimously of 
o])inion that the defendant Run Mjirdun Sein has not proved himself 
to be the legitimate son of Amerpertaub Sein, and that the plaintiff 
Sahib Rerhlad Sein lias established his affinity to Rajah I’ertaub 
Sein in the 6th degree, and his consequent right of succession to 
the late Rajah Amerpertaub. 

In support of their view of the law of succession as laid down in 
this judgment, the Court have the benefit of the recorded opinions 
of Messrs. John Herbert Harington and James Stuart, former 


Judges, in the case of Gunga Dutt Jhah v. Sreenaraiun Ray and 
others, reported at page 11 of Vol. II. of the Sudder Dewanny 
Adawlut Selected Reports for the year 1812; on reference to which 
it will be seen that the claims of paternal |cindred who are sapindas, 
which relation includes the descendants of a paternal ancestor in the 
6th degree, were consiilered preferable in law to those of maternal 
kindred, cognates. This decision cieavly defines the right of sapindas 
and indicates w’ho are so ealled.. It was the result of vyuvusthas 
given on the requisition of file presiiUng judges by the pundits of 
the zilluh courts of Poornea and Tirlioot, of the provincial courts 
of Patna, and of the law officers of the Sudder Dewanny Adawlut, 
in opposition to that of the pundit of the Moorshedabad court of 
appeah wbn declared the defendants in the case, though descendants 
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in the 6tli (io^rei.', not entitled to succeed betbre the maternal first 
cousin, the plaintilV; and is in accordance with the law obtaining in 
Mithila, by which the decision in this case must also be guided. 

The Court having already declared the defendant not to be the 
legitimate son of Ainerpertaub, no question can of course arise as to 
the preference to be given to the plaintiff or defendant on the score 
of affinity. The precedent is quoted to prove who are under the 
Hindoo law considered sapindas, to shew that in the absence of 
nearer kindred they succeed, and with the view to determine the 
tliird question which they proposed to take up. 

The decree which they now pass in favor of the plaintiff sets aside 
the claim of an escheat urged by the Government. On this point 
they have to observe that in the case before them several parties were 
in Court claiming to succeed to the raj by right of inheritance, and, 
until the absence of all heirs under the Hindoo law should be declar¬ 
ed, the intervention of the Government officers was premature. 

The Court ani'jnd so much of the principal sudder arneen^s orders 
as awards 500 rupees per month as maintenance to the appellant, 
and dismiss the appeals, with costs against the appellants respectively. 
The respondents’ costs in case No. 174 to bo paid by Sreekaunt 
Deybee, and her own stamp fees to bo returned to her. 

Two genealogicaHables are ajipendod: 

No. 1, to sliew tlie relative position of the parties in these cases ; 
.and, 

No. 2, to shew who were considered sapindas in the decree quoted 
as a precedent in these proceedings. 


The 14th September 184C. 

Present: 
n. BARLOW, 

Temporary Judqe. 


CASE No. 8 OP 1845. 

Ttegular Appeal from decision of Ptincipal Sudder Ameen of T'irhoot. 

BABOO CHOONEE LAL, MOIIUN LAL, and KUNNAHEE, 

(PLAi^fTipps,) Appellants, 

V€VS\jLS 

DIKGOPAUL SAHEE, and others, heirs op SUNKUR 
DUTT SAHEE, (Dependants,) Respondents. 

Vakeel of Appellant ^— Ghe lam Sufdur. 

Vakeels of Respondents — Mr. Waller^ Neelmonee Bannetjea, and 

Ameer Alke. 

Plaint, 19th January 1844, or 14th Maugh 1251 Fuslee. 

For possession of 250 beegahs in Buroarpore Jiodun, tuppah 
Bhatsaleh, pergunnah Besara, with wasilat Sicita rupees 8,827. prin- 
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oipal and intorcf5t, from 1246 to 1250 Fu^t'o. Action laid at Com¬ 
pany’s rupees 9,203-1-1. 

The village Biircarpore Rodun, with its dependencies, malikana 
and altumgha rights, is, the plaintiffs*state^ their ancestral property 
and in their possession, in which the defendants have certain rights 
as ryots. The proprietor of tlie indigo factoiy of Motecporc, in 
collusion with them, to whom jilaintiffs allege they refused to give 
a farm, has collected the rents on 2o0 beegahs, which the defendants 
iield as ryots, under tlic name of tolah malikana Biircarpore, from 
1246. Thereon disputes arose in the fonjdaree court. When tliese 
were disposed of, plaintiffs demanded rents from the ryots, and then 
sued them with the factory for rupees 2,448 balance of rent. On 
the 5th September 1843, the principal siidder aincen dismissed their 
plaint, as the claim for rent was not admissible, till the riglit to the 
land was established. Plaintiffs now sue fiir possession of land as 
detailed in the plaint, with mesne profits from:‘1246 to 1250. The 
defendants were directed to sue to prove their title to malikaua. 
'I’liis order they have never carried out. Plaintiffs ha^^e therefore 
brought them into court as above, and claim mesne profits till they 
regain possession. 

Answer of the defendants. They state that they were not par¬ 
ties to tlie suit for balances; that tho date «of dispossession should 
have been specified; that the plaintiffs have purposely concealeil 
this, because their,ancestor from the year 1789 A. t). never're¬ 
ceived any rents, and consequently the statute of limitations applies 
to this case; that Lai Bahado*r, tho uncle of the plaintiffs, sued 
Bussun Sahee, father of defendants, for rents of 1214 and 1215 
Fuslee. Tlie moonsiff dismissed their claim on proof of defendants' 
malikana, and this was affirmed by the molovy in 1810 A. I). Tho 
plaintiff* was told to sue to establisli his proprietory right in the first 
instance, but he never did so. From that date to date of plaint, 34 
years have elapsed. Lai Bahadbor, the uncle, Run Bahadoor, fa¬ 
ther of the plaintiffs, sued Bussun Sahee and Sunker Diitt Sahee 
for 56 beegahs in Burearpore, claiming tliem as a portion of 200 
beegahs granted to their ancestor by ra jah Woorlec Dhiir. The as¬ 
sistant judge dismissed their plaint on the 29tli March 1814. In the 
Patna court of appeal, this order was upiield on the 29th December 
1818, since which the plaintiffs have never demanded rents from 
tliem. , 

Plaintiffk, in reply, state they have never been dispossessed, but 
that defendants, with Ml’.,Taybr, collected their rents in 1245, and 
that the principal suddor ameen having ordered them to sue to es¬ 
tablish their proprietory right, this action is brought; that the de- 
fondants’ ancestor held a jageer during pleasure from their (plain¬ 
tiff's’) ancestor; that tliey, defendants, by degrees took possession of 
66 liecgahs in excess; and tliat the suit disposed of in the court of 
appeal at Patna was for thit»li1!nd; that Uic defendants have never 
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proved tlu lr right to miilikann; and tliat as tho jageer was only a 
life grant, it was rcsnmahle at pleasure. 

In the rejoinder, it is urged that the statute of limitations bars tlio 
suit, and that the fact of plahititfs* dispossession is clearly proved 
by decrees. 

The principal sadder atneen, on the 17 th September 1844, re¬ 
corded his judgment as follows; The plaintiffs have concealed the 
date of dispossession, though they indirectly allude to the period, by 
claiming wasihU, mesne profits, for 1246. They ground this ac¬ 
tion upon the second principal sudder arneen’s proceeding of the 5th 
September 1843, but that wdll not avail them. They produce no 
proof of having had possession before 1245-46; none of the docu¬ 
ments filed by them prove this. The entry of plaintiffs’ names in 
the mutation register does not prove possession of the 250 beegahs 
now claimed, and their own assertions, without some documentary 
proof, arc altogether insufficient for that purpose. The defendants 
tirge the disputed lunds are their malikana right, and that plaintiff's 
have never been in possession sipce 1789 A. D., and file sundry ex- 
liibits bearing dates from the last uietitioned year to the present 
period ; and the evidence they adduce proves tliat they and their an¬ 
cestors have all along had possession of tliu lands as malikana. Tlit^ 
plaintiff's ought, under the molovy’s order of 1810, to have sued to 
establish their rights within twelve years froin the date of that order, 
but they never did so. The provisions of Section,14, Regulation ill. 
1793, apply to this case. I dismiss the plaint with costs. 

J UTMiME'bfT. 

The plaintiff's have producefl no sufficient proof of possession be¬ 
fore 1245, and liave most carefully concealed the date of disposses¬ 
sion. They come into court under cover of an order of the 5th 
September 1843, passed by the principal sudder ameen in a case, in 
wliich they, the plaintiff's, had sued fur balances of rent, but failed to 
establish their proprietory right to the land, the rents of which they 
claimed. The Court see no reason for interference with the decision 
of the principal sudder ameen, which they affirm, and dismiss the 
njipeal with costs. 
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ThK 15TU SfiPTEMBJSR 1846. 
Present; 

R. H. RATTRAY and 
G. TUCKER, 

J UD6E8, 
and 

R. BARLOW, 

Temporary Judos. 


CASE No, 164 OP 1843. 

Regular Appeal from a decree passed hy the Principal Sudder Ameen 
of Patna, Syud Ahdool Wahid Khan, March 2Zrd, 1843. 

MUSST. FEZZEII KHANUM and SYUD KHODABUNDEH 
KIIAN, Appellants, (Defendants,) * 
versus 

TUSTJDDUK HOSEIN KHAN, deceased, MUSST. OMUT 
UL FATEMA, widojv of ditto, and'mother and ouab> 
DiAN OF ESUF HOSEIN, the minor son op both, Respon¬ 
dents, (Plaintiffs.) 

Wukcel of Appellants—GhSlam Sufdur. 

Wukeels of Respondents’—J. G. Waller and Ameen Ali. 

This suit was instituted by respondents, on the 19th April 1841, 
to recover from appellants the emamhareh, and lands attached to the 
same, of ‘ Muhulleh Dewan,' in the city of Patna, in virtue of a 
wuseeyutnameh (or will) executed by Colonel Kullub Ali Khan, 
bearing date 6th Rujub 1241 Hijree (1233 Fuslce) corresponding 
with the 14th February 1826. Estimated value. Sicca rupees 5000, 
or Company’s rupees 5,333-5-4. 

The plaint sets forth that Colonel Kullub Ali Khan, plaintiflF’s 
(Tusudduk Ilosein’s) father, in consequence of his (plaintiff’s) mino¬ 
rity, and in order to prevent future disputes, divided the real and 
personal property in his possession, by will, (with exception to the 
eash, trinkets, and raiment, already in possession of Musst Husseena 
Khanum and Fezzch Khanum, ^daughters by his first wife, and Syud 
Khodabundeh Khan; the finsband of Fezzeh Khanum,) into sjixty 
parts: of these, fourteen were bestowed upon plaintiff; seven, each, 
on Miriam-o^nissa, (plaintiff’s sister,) Husseena Khanum, and Fezzeh 
Khanum ; and five on his second wife, Janee Khanum, (plaintiff’s 
mother); to nil and each of whom a separate hiha (or deed of gift) 
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wiis prostnteil by him. Ihe retoaining twenty |mits lie uppropriateil 
to charitable purposes ; but of tJie proceeds of these twenty parts, 
he directed that rupees 470 should be devoted to lighting the 
kurbtda shrine, 390 to the benefit of his near relations, and 730 to 
the annual expenses of *1116 emambareh; and in the will were the 
following instructions regarding the general superintendence, and 
concerning this emambareJii viz. ‘ that his son, Tusudduk Hosein, 
was, under all and any circumstances, to be the mootuwullee (or 
superintendent) of the emambareh ; but, as he was then a n)inor, ho 
(the testator) appointed Mcer Khodabuncleh Khan to discharge the 
diuies, as naib (or deputy,) till Tusudduk HovSein should attain his 
full age; if any of the pensioners should demise, their pensions to 
devolve to Tusudduk llosein/ Kullub Ali Khan is dead, and 
pjaintiflP has attained Iiis majority; but defendant (Khodabundeh 
Khan) will not make over the emambareh to him: therefore, this 
suit is instituted. 

In answer to this, appellants (defendants) observe, that they have 
only to refer to certain documents and official proceedings (as de¬ 
tailed) to refute the claim preferred. Amongst tliese is another 
will, bearing date the 9tli Kubbee-ul-sanee, 1238 Ilijreo (1230 Fus- 
lee) said to have been executed by Colonel Kullyib Ali Khan, and to 
have been acknowledged by both tlie parties to the suit. It is up¬ 
wards of fifteen years since Kullub Ali died (say appellants) and 
during this period disputes have prevailed and order upon order 
has been issued by the local courts, by the Sfidder Adawlut, and 
by the Council, but in none of these Js there .any thing regarding the 
office of mooiuwulle.Ci as set forth by the plaintiff: on the contrary, 
the deeds referred to by plaintiff being considered as null and void, 
the bequeathed sliares- of the estate and the emambandi, with its 
furniture, remained in the possession of appellant and Ilusseena 
Khanuin. The remainder of a very long and very laboured protest, 
is an exposition of facts and circumstances connected with the do¬ 
cuments and proceedinp above noted, and a denial of any right 
whatever on the psirt of respondents to what tliey lay claim to] in 
virtue of the evidence adduced by them. 

The reply of respondents, is, that the will referred to by ap¬ 
pellants, was never before produced, and consequently cannot have 
been verified by the courts; and more iHan this, being a forgery, 
it never will be exhibited. In the same way, the other documents 
alluded to, independently of being altogcther*inapplicable, are false, 
while the will filed by them (respondents^, has beep submitted in 
several cases; been proved genuine Tby witnesses; and admitted as 
such. If the appellants had such a will as they now put forth, why 
was it not brought forward when the dispute regarding the «mam- 
bareh was before the magistrate ? &c. 

Of the rejoinder there is nothing to record. 
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The principal sudder ameen consklered the nvill of 1233 Fuslee, 
exhibited by respondents, to bo proved a good and valid instrument, 
by the evidence of the attesting and other witnesses; more particu¬ 
larly, by the testimony of Futtehoolah and Fucjueer AH Khan, 
given in the case of some of the relations of tlic testator, pensioners 
under the will, while that of Sulamnt Ali Khan, sudder ameen of 
Tirhoot, a witness on the part of appellants, of unquestionable credit, 
had stated, that both thh wills were drawn out in Kullub Ali’s life¬ 
time, but that he did not, himselli attest the later one, produced 
by respondents; and further, Sheikh Biihadnr Ali, a witness on be¬ 
half of appellants, had confirmed the fact of the execution of that 
later will: so that he deemed the execution of both the wills to be 
established. The Juiioa of the law officer had declared the last of 
the two wills to be entitled to the preference; and had determined 
that Janeo Khannin had no competence 'to make any adjustment 
with the appellant ‘Kijodabundeli Klian, nor to delegate to him the 
superintendence of tlie emamhareh (as asserted in appellant’s ansu er'); 
but the plaint having greatly overrated the value of tlje furniture, 
&c. of the emambnreh, it was consfdered proper to decree, in addi¬ 
tion to possession of the emamhareh^ so much of the appurtenance 
claimed, as the appellant had admitted to be in his possession. A 
decree was passed accordingly. , 

Against this, an appciff was preferred, on tlie ground, 1st, of^the 
claim not being cOj^'nizable under Section 14, Regulation Ilf. 1793, 
the statute of limitation applicable to the case, with reference to the 
period of tlie death of Kullub AH Khan; 2ndly, of tbc genuineness 
of the deeds and documents filed by respondents, not iiaving been 
established or enquired into; and 3rdly, of the futtva of the Patna 
court not being agreeable to the law, on the subject referred for 
elucidation. 

On the first of these objections, the Court do not deem it necessary 
to do more than advert to the minority of the claimant, to within 
the period allowed by law for a prosecution of his claim; on the 
second, they observe, that there is no reasonable ground for doubt¬ 
ing the will submitted by the claimant, being, ivhat it purports to 
be, the genuine production of the deceased Kullub Ali Khan; and 
as regards the third, with all due consijjeration of and deference to 
the opinion of their law officer, as set forth in a futwa furnished by 
him on their requisition, viz. that the intention of the deceased tes¬ 
tator, in respect to the appointment of a mootnwvJhe^ is not conclu¬ 
sively manifest, they have no 4oubt whatever of the intention of the 
father having been in favor and preference of his son, the respondent. 

The decree appealed from is accordingly confirmed; with all 
costs payable by appellants. 
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Thb 15th September 1846. 
Present : 

R. H. RATTRAY and 
C. TUCKER, 

Judges, 

and 

R. BARLOW, 

Temporary Judge. 

CASE No. 161 OF 1842. 


Regular Appeal from a ^ecrce passed hy the Principal Sudder Ameen 
of Sariaiy Fiizl-ul-TIuq^ Siptemher 16^/i 1840. 

HYABUL SINGH and others, heirs op ACHUMBHIT 
• RAEE, Appellants, (Defendants,) 

versus 

MAHA RAJAH NOWUL KISHOOR SINGH, Respondent, 

. (Plaintiff.) 

Wukeels of Appellants—Edward Colebrooke and Mirza Aman Ali. 

Wiikeel of Respondent—Gholam Sfjfdur, 

This suit was instituted by respondent, on the 24th June 1839, 
to cancel a mokiirruree pottah (or lease in perpetuity) of 50 beecfaiis, 
1 beeswah of land, situated in mouza Kunhoulee, talook Pyghum- 
burpore, pergunnah Bal, valued at rupees 5,345-8-3 ; with wasilat 
(or mesne profits) from 1228 to 1246 Fuslee. 

The substance of the plaint is, that plaintifTs (respondent’s) 
brother, Anund Kishoor Singh, brought an action for rupees 
5,330-9, principal and interest, the same being the rents due from 
1228 to 1238 F. on 133 beegahs of land, in mouzah Kunhoulee, 
purchased at auction sale by him in Cheyt 1228 F., (1821). The 
suit was against Achumbit and GheenaRaee: and, on the 17th 
IVlarch 1836, was dismissed hy the zillah judge, whose judgment was 
affirmed by the Sudder Court on the 25th May 1837; the claimant be¬ 
ing told that he must, in the first instance, sue to cancel the tenure 
under which the defendants hold {Possession. Ihis lie now does; and 
states, that the defendants have explained the origin of their tenure 
as follows: viz. that ‘the entire village ol* Kunhoulee belonged to 
their ancestors; but the armV, Wullait Hosein, appropriated the 
same, with exception to some hundred beegahs, left as malikana 
to himself; and the same wdth respect to the talook of Pyghumbur- 
pore. On Wullait Hosein’a death, his son Pyghurnbur Bukhsh 



cancelled the malikma gi^t, but gave, them a mohururree one 
of oO beegalis, 1 beeswan, in mouzah Kunhoulee, and marked oft’ 
tho boundaries with the standard luffffee (or measuring rod).’ Now', 
it is clear that WuUait Hosein had no,aathority to grant a mokur- 
ntreCf and his son was not even amil, and the regulations authorise a 
sale purchaser to annul former engagements. The decree of the 
provincial court of Patna of the 18th May 1803, had reference to 
a dispute between Phekeo Race and Pyghumber Bukhsh, and not 
to the validity of this grant. 

Defendants (appellants) answer, that plaintiff is the sole pur- 
chaiser of a 5 annas, 19 gundahs, (or ^rd) share of talook Pyghum- 
burpore, the remaining §rds being in the hands of others; that 
their lands lie in both ; that they have held them mokurruree for 
200 years; and from 1228 F., the year in which plaintiff’s bro¬ 
ther’s purchase w'aa made, to 1237 F., have paid rent according to 
their tenure, to plaintiff’s amlah, and hold receipts for the same. 

Plaintiff replies that, with exception to 28 rupees for 1228 F., 
his amlah never received any rent from defendants. 

Tile principal sudder ameen, after qtioting certain proceedings of 
the judge and other officers, goes on to say, that there is no neces¬ 
sity for any enquiry into the j^yments and receipts .pleaded by 
defendants; that the mokmruree tenure caniiot be upheld; and 
defendants must pay rent according to the ^xod rates of the per- 
gunnah; but tliat no tcasilat can be adjudged, inasmuch as ba¬ 
lances have been already sued for. 

In appeal, the Court find that this mohtirruree was acknowledged 
and respected in a decision passed by the Patna provincial court in 
1803 ; tliat it remained una fleeted in 1818, when the settlement of 
Pyghumburpore, pergunnah Ral, w'as made by Government; and 
that the lands w'cre not brought to sale, and purchased by respon¬ 
dent, till 1821, three years after that settlement, consequently tliere 
is no right vested in the purchaser such as is now claimed, and has 
been upheld by the decree appealed from ; and, accordingly, that 
decree is hereby reversed and set aside, with all costs payable by 
respondent 
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Tjie.15tu Septembeb 1846. 
Present : 

R. H RATTRAY and 

C. tuc'ker, 

Judges, 

and 

R. BARLOW, 

Temporary Judge. 


CASE No. 30 OP 1843. 


Regular Appeal from a decree of the Principal Sudder Ameen of 
SaruUy Spud Itndad Ali, passed November Btk 1842. 

MAHA RAJAH NOWUL KISHOOR SINGH, Appellant, 

(Plaintiff,) 

versus 

ACHUMBHIT KAEE, (oECEiilED) HYABOOL EAEE »et) 

OTHERS, HEIRS Ol" DITTO, RkSPONOBNTS, (DEFENDANTS.) 

Wukeel of Appellant—Gholam Sufdur, 

WuheeU of Respondents—Edward Colebroohe and Mirza Aman Ali 

This suit was instituted by appellant, on the 28th June 1839, to 
obtain possession of 67 beegahs, 19 beeswalis of land, in mouzah 
Kunhoulce, talonk Pj^ghumburpore, pergunnali Bal; with (by a 
supplementary plaint) wasilat (or mesne profits) from 1228 to 1246 
Fusiee; estimated, principal and interest, at Company’s rupees 
6,941-5. 

The preceding case, No. 161 of 1842, was to cancel a mokurruree 
pottah held by defendants: this suit was brought to recover the 
proprietary possession, with power of assessment, of the quantity of 
land above set forth; the same being held in excess of the quantity 
to which, under iduent pottahy defendants are entitled. 

Tlie principal sudder am&cn, having directed the measurement of 
tiie lands occupied by defendants, and compared the result with 
their pottah, determined that there was an excess in their lands of 
35 beegahs and 10 beeswahs; which h^ accordingly decreed to 
plaintiff. • * . 

This appeal was brought by plaihtiff, against the judgment, with 
the view of obtaining the portion disallowed in the lower court. 
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Tliere is no occasion -to enter upon the merits of the case, inas¬ 
much, as the claim should not haye be^ recognised as admissible 
in the zillah court Appellant purchase his |wrtion of the estate 
in 1821, or 1228 F.: this action for possession of the land asserted 
to be ujiwarrantabiy withheld by respondents, was brought in 1839, 
or 1246 F., eighteen years afterwards; being six years in excess of 
the period allowed by the statute of limitation. Appellant should 
have been nonsuited; and the decree pass^ in his favor, for 35 
beegahs, 10 beeswahs of the land claimed by him, is cancelled 
accordingly. All costs to be paid by appellant 

The 15th Septembeb 1846. 

Present; 

C. TUCKEIt, 

JUPGE. 

Petition No; 275. 

In the matter of the petition of Mr. E. K. Hume, filed in 
this Court on the 9th June 1845, praying dor the admission of 
a special appeal from the decision of Mr. Charles Mackay, princi¬ 
pal sudder ameen of,zilIah Myraensingh, under date the 8t1i March 
1845, reversing that of Syud Noorul Hossein, moonsiif of Nicklee, 
in the said zillah, under date 5th August 1844, in the case of Rada 
Covind Nundee and others, plaintiffs, verms Mr. £. K. Hume and 
others, defendants. 

In this case the plaintiffs sued for possession of certain lands (of 
which they alleged they had been dispossessed by the defendants) 
on the strength of an ousut taloohdary pottah, granted to them on 
11 til Bhadon 1237 B. B., by one Wanis Oatchik, at a fixed and 
permanent annual Jumma ot twenty-seven rupees, and for which 
they paid a bonus of one hundred rupees. 

The defendant, Mr. E. It. Hume, denied having dispossessed the 
plaintiffs, and contested the right of Wanis Catchik to grant such a 
lease to the plaintiffs. He stated that the said Wanis Oatcl^k had, 
on the 15th Aughun 1235 B. S., made a conditipnal sale, %e-5{7- 
wujffd, of the entire taJlpok, of which tho lands in dispute fcH’med a 
portion, to his wife; that the deed was dulj registered; that Wanis 
Catchik, not being able tci repay the amount advanced at the due 
date, he on a further consideration made an out and out sale of the 
talook to his (defendant’s) wife, on 16th Aughun 1237 B. S., for the 
sum of sixteen thousand, two hundred rupees, and put her in posses- 
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?ion: sho, dying, was succeeded by the defendant, E. K. Hume. A 
cqpy of the deed of conditional sale, granted by the register of deeds, 
was filed by the defendant, and also the original deed of sale, dated 
16th Aughun 1237, who urg^dthat the property having been inort> 
gaged to his late wife prior to tlie date of lease exhibited by the 
plaintiff, which mortgage was never cleared ofl> but resulted in an 
out and out sale to his late wife of all Wanis Catchik’s right and 
title in the said.lsmds, he the said Wanis Qatchik had no legal right 
to grant such a lease, to the injury of him, the defendant. 

Tlio moonsiff dismissed the plaint, but, on appeal, the principal 
sudder ameeii reversed that officer’s decision, on the grounds that 
Wanis Oatchik was in possession oftlie property when he granted 
the lease to the plaintiffs, and that the defendant had not provetl 
that his mortgage on the land was in force at the date of the plain¬ 
tiff’s lease. 

1 consider that this case cannot be satisfactorily adjudicated, un¬ 
less Wanis Catchik be made a party to the suit. Having therefore, 
admitted the special appeal, I direct that the proceedings bo return¬ 
ed ; tliat the case be restored io the moonsilTs file in its original 
number; and that a supplementiiry plaint be taken from the plaintiff 
to bring in Wanis Catchik as a defendant; and the case be decided 
de novo on its merits. * 
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Thp 27th October 1846. 

1*RESENT : 

' A. DICK, 

Judge. 

CASE No. 302 OP 1844. 

Regular Appeal from the decision of the Principal Sudder Ameen of 
Zillah Mymensinghi Mr, C. Macltay. 

SHEIKH MOHUMUD MOLAIM and others, Appellants, 

(Defendants,) 

verms 

RAM GOPAL SURMA TURFDAR, Respondent, 

(Plaintiff.) 

Pleaders—Mohuniud Huneef and Gholam Ahmud for Appellants^ and 
Vhas Ullee and Mr Skinner for Respondent. • 

Suit laid at Company’s rupees 6070-13-8, on account of profits 
from a talook while under attachment. 

The plaintiff purcfiased a share in the talook in question, got a 
decree, and was put formally into possession. The talook was 
Imwever under attachment for aiToars of rent; and the amount 
claimed accrued drtring that time on plaintiffs share, as net profit, 
after payment of revenue due on it, as alleged by plaintifl^ and was 
appropriated by the collector to the realization of arrears due by 
the other sharers, the defendants. The defendants contended, that 
the amount of revenue due on plaintiff’a shax*e was larger than 
what he had stated,’ on the faith of what was inserted in his deed of 
purchase, as was apparent from the butwara papers of the collec- 
torate; and so far from the profits due to him having been applied 
to tbe payment of their arrears, the contrary w^us the fact; and 
they had sued accordingly. 

The principal sudder ameen decided the suit in the following 
words: 

“ The point to be tried in tins case is, whether the {daintiff can 
be consictered entitled to recover the afnount which was in deposit 
in the collector’s office as per collections made, by the “ kroke-suza- 
wul,’ during the period*that the inouzahs Hijjuleea, &c. were jundcr 
attachment. , 

** From a perusal, of all thb papers in this case, and the papers 
of the * kroke-suzawul,’ it is clear th^' rupees S024, 15 annas, 
15 gundalis, was collected on account of plaintiff from the 
inouzahs Hi^'uleea, &c. from which amount deducting ru^s 270, 

6 annas, 15 gundahs, being his own arrears of revenuo for three 

y3 

• ♦ 
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yeai’S, (at an annual jumma of ttipees 90, 2 annas, 5 ^undahs, 
as per kubbala of the monzahs purchased by plaintiHj) would 
leave a balance of rupees 4491,-4 annas, 5 £;undans in his favor, 
' after deduction of the expenses of collections, &c., as per separate 
paper in Bensjalee marked A, to which sum 1 consider the 
plaintiff entitled; but as. the same was subsequently taken by the 
collector for arrears due by the other shareholders, lam of opinion 
a decree against them alone should pass Jin favor of plaintiff^ viz. 
Nowsheir Ully Khan, Rutnzan Beebee, Mahomed Sha, Bhugban 
Chunder Doss, Mahomed Mulaim, Muheeooddeen, Baharoollah 
(son of Cheekun Sheik, dead,) Sheik Gadoo, Slieik Saduk, Zuroeer- 
ooddeen, Bholanath Fotedar, BKyrub Chunder Surma, and Now 
Kuttun Beebee. The defendants not above named to be considered 
released from this claim, and their costs to be borne by the plaintiff 

“ Order accordingly. A decree in favor of plaintiff*, as above 
particularized.” 

In appeal much the same pleas were urged. 

JUDGMEISTT. 

The points to be ascertaiiied'werc: 1st, Did the profits on plain¬ 
tiff’s share amount to the surti alleged? The principal sudder 
ameen has neglected to have filed copies of the. documents on which 
he asserts it to be clqar, that rupees 5024-15-15 gundas w'ere col¬ 
lected on account of plaintifiTs share; and* not a particle of proof on 
the point is on the record. 2d, The amount of revenue payable on 
the plaintiff ’s share. The principal sudder anieeii has assumed the 
amount alleged by plaintiff to be porrect, because it so appears in 
his deed of purchase. That riiight be good evidence against the 
former proprietor, the seller, but cannot affect the interests of the 
other sharers in the talook. 3d, Was the collector justified in ap¬ 
propriating the profits to the payment of the arrears of the other 
sliareholders ? The principal sudder amcen has exonerated him, 
but has neglected to record any reason for so doing. 4tli, Were the 
profits appropriated to the payment of arrears of all the defendants, 
<jr of some only, and to wnat amount on account of each respec¬ 
tively? The principal sudder ameen has decreed against some 
only, and without specifying the amount due by them severally; 
and he has released others, without recording any treason for so 
deciding. 

The case is therefore remanded. The principal sudder amcen 
will require evidence from plaintiff on each^of the points above in¬ 
dicated ; and after allowing the defendants to file proofs in refuta¬ 
tion, decide. The pincijpai auddq^* amefen wMl be careful in future 
to have copies of dll dbeumehts He may consult fri)m other cases, or 
offices, or coarts, filed in the,case decided; and will record his rea¬ 
sons on every point he decides. His attention is further directed 
to Coustriirction 375, dated 4th February 1825, and Section 3, 
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Regulation II. 1806. TU© defendants in this case were allowed ^ 
filo their answers months and, some, years after the prescribed period 
bad elapsed, without any satisfactory re^on for the default. liow 
that plaintiffs are sulyect to the heavy .penalty of nonsuit fur the 
least default, they have a right to eaj^t that the defendants shall 
not be allowed to do as they please. 

TfiB j27TH October 1846, 

Present: 

A. DICK, 

Judge. 

CASE No. m OF 1844, 

li/if/ular Appeal from the decision of the Principal Sadder Ameen 
of Zillah Jlpmensmph, Mr. C. Machay. 

SEIUD MOHIJMUD SHAH, Appellant, (Defendant,) 

versus * 

RAM GOPAL SURMA TURFDAR, Respondent, 

(1^..AINTIFF,) 

RAEE CHAND CHOWDllEE, Third Party. 

Pleaders—Pm sun Koomtdr for Appellant ; Ubas Alee and Mr. Skm~ 
ner for Respipidents; and Mr. Waller for the Third party. 

Suit laid at rupees 4,898-5-3. 

This ease is an appeal from the sauid decision, and the same judg¬ 
ment })usscd on it 

The 31 ST October 1846. 

Present: 

J. F. M. UEID, 

Judge. 

Petition No. 285 op 1845. 

In the matter of the petition of Rapyi Nath Dhur, Ram Kunth 
Dhur, and Nund Doolal Dhur, petitioners, filed in this Court on the 
13tli June 1845, praying fur the admission of a special appeal from 
the decision of Mr. 0. ^lackay, principal sudder ameen of Mymen- 
singh, under date the 14A March 1845, reversing that of Syud 
Noor Ool Hosyn, idoonsm' of Niklee, nnder date 22d May 1844, 
in the case, of petitioners, plaintiffs, l^ugwan Ohuuder Guii- 
golee, defendant 

A*^ summary award having been passed by the collector of 
Mymeiisingh at the anit of the kourk .aerberakar, or managing 
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j^eceivor* of the ftttaclied meh'ah B anttas of talook Newaz Ali, 
|.)erguiinah Kunbhowal, against .the petitioners, as proprietors of 
kismiit Oosnee, &c., attached to the said talook, the petitioners 
sued to set it aside and recoYetSS rupees, 10 annas, 2 pie, levied on 
them in execution. They pleaded that the kismut in question 
descended by inheritance to their father, Byjnath Dhur,' who made 
it over by deed of gift on 23d Bysakh 1245 to Bheeb Nath Dhur, 
son of Ram Nath Dhur, Radha Kdnth Dhur, son of Ranv Kunth 
Dhur, and Sooruj Munee, wife of Nandi Doolal Dhur. The nioonsid^ 
deeming it proved that the said donees were actually in possession 
of the kismut, decreed that the in^aging receiver should have sued 
them and not the petitioners, and reversed the collector’s award. 

The principal sudder ameen reversed the moonsilt’s decision on 
the ground that the collector’s award had been given strictly in cou> 
fbrmity to established practice, and was open to no impeachment 

The principal sudder ameen ought to have sifted the collector’s 
award, and decided whether it was borne out by the merits of the 
case as between the parties. His decision is therefoi*e annulled as 
incomplete! He will restore the appeal to the file and deterniiiie 
whether, under the circumstances of the case, the rent claimed is 
den^ndable from the petitioners. The value of the stampt paper, 
on which tlie petition of special appeal has been written, will bo 
returned. ' 


The 2nd November 184^. 
Fbesknt : 

R. H. RAITRAY and 
C. TUCKER, 

dUDQKS, and 
BARLOW, 

Temforaey Judge. 

CASE No. 76 OF 1845. 


Regular Appeal from a ilccree passed hy ties Principal Sudder Ameen 
of Tirhootf Syud Ushruf Hosein, January Qthy 1845. 

SURDHA SINGH, TALEWUH SINGH, and BEENEE 
MADHO SINGH, Apfellants, (Plaintiffs,) 

versus , 

BIRJ BBHAREE SINGH ,and fourteen others Ri^fon* 

DENTS, (DEFENDA^S.)^ 

Wvkeel of ApjpelUaits—Abbas Alt. 

WukeeU of Respondents —JS. ColebroolUi Rama Purshad Raect A/o- 
hummud Muzhutt and Abdoollah. 

This suit was instituted by appellants on the 10th of February 
1836, to recover from respondents Skea ru[)ees 8,996-0*3, principal 

r 
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and interest, due as waniM (or mesne profits) from 1233 to 1240 
Fuslee, on 248 B» 15 B, 6 D. of land, iirmouzah Ghuk Molmminud* 
perjvunnah Hajeepore. ' 

The substtnce of the "plaint is^ that pn the” 29th of Atignst 1831, 
appellants Surdha Singh and Talewur Singh sued respondents tor 
the lands on which wasUat is now claimed, and on the 7th of April 
1832 got a decree for the same in the court of tlie principal sadder 
ameeii, which decree, on the 22d of July 1833, was affirmed on 
appeal, by the judge. The plaint in that cf^e stat^, that apfjellants 
had been dispossessed by respondents in 1233 F. (1826,) being at the 
time proprietors of the three yilluges 'adjacent to their original 
zcmindaree purchased by them in 1226 F. (1819). Their decree 
was not executed till 1241 F. (1824). Their present claim is for 
toasilat on the land at the rate of Sicca rupees 3-9 per beeyah from 
1233 to 1240 F. (1826 to 1833). In 1239 F. (1832) Talewur 
Singh sold half of the mouzah to Beenee Madho Singh: conse¬ 
quently, antecedently to that period the wasiiat is due to Talowur, 
but after it to Beenee Madho. 

The answer of respondents denies that they ever dispossessed 
appellants; and declares that the decision of the principal sunder 
ameen to the contrary was passed without any due enquiry intq, tiie 
fact; that the asserted sale by Talewur Singh tp Beenee Madho 
Singh is false; that the, wauUii claimed is Excessive; and that a 
rupee or 8 annas is ample, a great portion of the land being sand, &c. 

Tlie principal sudder anieen adcnowledges the justice of the claim 
for wasiiat antecedently to the institution of the suit for the land in 
1831, but disallovvs it with reference to paragraph 6 of the Circular 
Order of the 11th of January 1839: and decrees for 1239-40, and 
on to the date of possession, at 1 rupee per beegah on the whole laud. 

Now it has been ruled by the Court, by a decision passed on the 
17tli March 1845, that the Circular Order of the 11th .January 1839 
was not intended to operate retrospectively; and we aiccordingly 
amend the decision of the principal sudder anieen in the present 
case, and adjudge wasiiat irom 1233 F. the period of disp^)ssessinn, 
to the date of tlie decree for the land, at the same rate as tliat 
adopted for what has been allowed and awarded for 1239-40, 
which rate has not been objected to by respondents. 

Costs payable by respondents. * 
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' The 2nd Novembeb 1846. 
l^R'feSENT: 

R. H. R4TTRAY and • 
a TUCKER,, 

Judges, and 

R. BARLOW, 

Temporary Judge. 

CASE No. 115 OF 1845. 


Special Appeal from a dectsion of tlu Principal Sudder Ameen of 
BehaVy Iledayut Ali Khan, passed April J7fA 1844 ; affirmiw/ a 
decree passed by the Sudder Ameen, Mohummud Ibrahim Khun, 
November 22d, 1842. 

BECUOO OPADHIA AND CHINTAMUN OPADIIIA, 
Appellants (Dependants,) 

versus 

SHAH MOHUMMUDEE, MOOST. FATIIAa, AND MOOST. 

HUSEENA, Respondents, (Plaintipps.) 

Wakeel of Appellants—Abbas Jfli. 

Waheel of Respondetd^ — J, Cr. Waller, 

This suit was instituted by respondents on the 17th January 
1842, to recover from appellants mouzah Nehalpore Gureek, lying 
in pergunnah Nirhut; with mesne profits, as set forth, on the same 
and on Syadpore Gureek. 

Respondents had mortgaged to appellants the throe villages of 
Manpore, Nehalpore Gureek, and jSyadpore Gureek; Manpore and 
Syadpore Gureek had been given up by appellants; and tins suit 
was instituted by respondents to recover possession of Nehalpore 
Gureek, with mesne profits on it and Syadpore Gureek, on the plea, 
that the mortgage bad been paid off by the produce. They laid 
their suit for uie land at three times the mdder jumma (or Govern¬ 
ment revenue) of the two vBlages; but appellants, in their answer, 
pleaded that, there not being any separate defined jumma on 
Nehalpore Gureek, they ought to have so^ at tlie selling price. 
The sudder ameen overruled the objection, on the ground, tliat, 
respondents having laid their suit til thripO the jumma of both vil¬ 
lages, it veas correctly valued; afid*proceeded (o try and decide the 
claim on its merits. The principal sudder atneen/without advert¬ 
ing s|>eeiijipy to this point, affirmed the decision. 
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A doubt existing as to the correctness of the opinion recorded by 
the sadder ameeni the judge, before whom the case came, admitted 
the present specie! appeal, to determine the Question. He was dis* 
posed to think, that the suit should'baye oeen laid at the selling 
price of the land} and if that exceede*d the amount of the estimate 
adopted, in the proportion of 10 per cent., the defendants (appellants) 
were entitled to a nonsuit. 

The Qourt observe, th^t the appellants rvho demurred to the valu¬ 
ation, made no appeal, summary or regular, on that particular point, as 
required by paragraph 3 of the Circular Order of August 20th, 1841. 
They therefore dismiss the appeal; with costs payable by appellants. 


The 2nd November 1846. 
Present: 

R. H. RATTRAY and 
0. TUCKER, 

* Judges, and 
R. BARLOW, 

l^EMPORARY Judge. 


CASE No. 171 Op 1844. 


Special Appeal from a dedmn parsed bp G. Gough, Judge of Saru?i^ 
July 2l«#, 1843 ; affirming a decree passed.hg the Sudder Ameerif 
Lech JJhur Pundit, April 22d, 1843. 

SHEO SAHOO, Appellant, (Defendant,) 

versus . . 

MOSST. GOONDOORA, Respondent, (Plaintiff.) 
of Appellant — A, Sivdtre. 

Wukeel of Respondent — None,. 

Tms suit was instituted by respondent on the 13th July . 1840, 
to recover from appellant four cubits of land valued at rupees. 32, 
and to obtain,the demolition of a wall bu41t upon the same by the 
latter. *. • 

The land was held under a mokurruree pottah (or permanent 
lease) by respondent’s fether; and her right to it being proved to 
the satisfaction of the lower courts, a dderee was passed and aflSrmed 
in her favor, on the dates above noted. ^ 
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But respondent admits that .her mother, the widow of the mokur- 
rureedar, is still alive, and; has not pleaded any special grounds 
upon which her right to the land should supmeae that of her 
mother; and as, under the Hindoo law, the widow of a deceased 
holder of land inherits beford' the daughter, the claim of tlie latter 
in this case should not have been admitted, and she (the respondent) 
should liave been nonsuited. Ordered accordingly; the decrees of 
the lower courts being reversed, with all costs chargeable to res¬ 
pondent. * 

The 3rd November 1846. 

Present : 

C. TUCKER, 

Judge. 

PETifiON No. 289 OF 1845. 

In the matter of the petitipn of Theodore Lucas, filed in this 
Court on the 13th June 1845, praying fbr-the admission of a special 
appeal from the decision ot Mr. Henry Swetenham, judge of Dacca, 
under date the 14th March 1845, affirming that of Mr. James 
Rcily, principal suddor ameen of Dacca, under date 11th May 1843, 
in the case of Theodore Lucas and others, plaintifis, verms Mrs. 
Theodosia Nicolas Elias and others, defendant:^ 

A lady attached to the Greek church at Dacca died in April 
1842, and was buried, under instructiojis from her husband, father, 
and other relatives, in the verandah of the cluurch, for which a 
charge of 1500 rupees was made; and the husband and relatives of 
the deceased refusing to .pay this demand, the present suit was insti¬ 
tuted to compel payment. 

The deceased’s lather, Nicolas Elias, pleaded that the gravo in 
which his daughter’s remains iiad been dejiosited, was purchased by 
his lather, Demetrius Elias, for 1500 rujjees, and that he, Demetrius 
Elias, was buried therein, and that it was not consistent with the 
rules or practice of the Greek church to demand a second payment 
of 1500 rupees. 

The plaintiff produced a,copy of ** draft rules and regulations for 
the'Greek churches of Calcutta and Dacca, dated 10th June 1837,” 
under articles 8 and 9 of which he rested liis claim, in behalf of the 
church over which he presides,'to receive *1500 rupees for every 
bo^ buried in the verandah of the phurcla 

'This copy appears to have been* made* front the church, regiiiter 
on the 29th Sep^ber^ 1842» and, amongst others, bears the 
signatures G. D. Elias and D. N. Elias, but whether these represent 
tlie identical Demetrius Elias and Nicolas Elias above mentioned 



is not stated. But the priiicioal sudder ameen, Mr. James Reily, 
\\'ould api^ear to have taki?n tne date on which the copy was granted 
for that on which the rules had been approved and accepted by the 
ineiubors of the Greek church at Dacc^ and hence he considered 
tiiem inapplicable, and finally dismissed the case. The judge, in 
appeal, affirmed Mr. Rcily’s decision. 

This point, however, seems very doubtful, and requires to be 
cleared up. The case is therefore remanded; and the jqdge will insti* 
tute enquiries and take evidence, if necessary, to ascertain whetlier 
llje date “ 29th September 1842,” at the foot of the draft rules, indi¬ 
cates the date on which the rules were approved and accepted by 
tlic members of the Greek church at Dacca, or merely that on 
which the copy was extracted from the church books at Calcutta. 
wShouId the latter prove to be the case, thp judge will reconsider his 
judgment, and, with reference to articles 8 and 9 of the said rules, 
j>ass such orders as he may deem right and proper. 

The 4th Novejibee 1846. 

Piiesent; 

A. DICK, 

■Judge. . 
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CASE No. 229 OP 1844. 


Rtgular Appeal from the decision of Chumler Seekur Choudree, 
Principal Sudder Ameen of Zillah Rackergunge. 

NUNDKOOMAll RAEE and KALEE PURSHAD DAS, 
Appellants, ( Defendants,) 

versus 

GOUR CHUNDUR GHOSE and others, PaMp«r5, Respon¬ 
dents, (Plaintiffs.) 

Pleaders — Tarik Chundur liaee for Appellants^ and Rama Pur- 
shad Race and Mr. Waller for Respondents. 

Suit laid at Company’s rupees 9199-5-4, to cancel auction sale 
in execution of decrees of court. 

. The plaintiffs institutjpd this suit after the lapse of 9^ years from 
the date of sale, on divers pleas, of which the two principal wera; 
that the sale was made fcgr rupees 773-10-2 by the collector, al¬ 
though the order of* the court • directed it for the sum of only 
423-10-2; and second, that the proclamations of notice were issued, 
neither at their dwellings, nor on the property advertise^ nor at 
the police thanah within which it was situated. 

z4 



Tlio dofendants contended that the sale was perlcctly rc^^nlar, 
and that, though at first ordered in.execution of two decrees only, a 
third was subsequently added, which caused the amount for wliich 
the ])roj)erty was sold to be 723-10-2. 

The principal sudder ameen, after in ^'ain calling for the record 
of proccediiifis held on the sale, decided on two docuineuts, lotbun- 
df't!3; one a statement advertising the property for sale, filed by 
plaintiffs; and the other, a statement of*the actual sale, filed by 
dofcndimts. Finding the former to state that the sale was to be for 
423-10-*2, and the latter that it was cfiected for 723-10-2, ho 
declared tlic sale to Lo illegal and decreed the claim. On the second 
plea, he entered into no investigjition. 

Judgment. 

The evidence on vdnch the decision has been given, is by no 
means conclusive or satisfactory: nor has any good reason been 
given by the revenue authorities for the noii-prodnction of the 
record of proceedings of thesqle: and sufficient iinjuiry or searcli 
has not been made in the record office of the civil courts regarding 
tlie orders issued thence to the collector on accouiit of the sale. The 
principal document, that filed by pljiintilfj shews on the face of it 
.’111 egregious error, not detected liy the principal sudder ameen. 
In it is stated, that the sale had been ordered in execution of two 
decrees: one for rupees 344-7-10-2 and the otb<*r for rupees 98-0; 
these are summed up as rujjees 423-0-10-2. The sum total tallies 
with another statement, filed by plaititifl’, saitl to liave been sent 
with the rooljukaree, or order for sale, and wliich is not forthcom¬ 
ing; but the two amounts of decrees sum up rupees 443-0-10-2, and 
thus the statement sent with the order, or roubukaree, was at vari¬ 
ance with it 

Ordered, that the case bo remanded for the judge to place on In's 
own file, and to use his best endeavours to obtain the original 
record of proceedings of the sale from the revenue authorities, or, if 
not forthcoming, to see tliat the parties to blame be duly called to 
account He will also call upon the plaintiff to prove his second 
pica, that the notice of sale was not duly issued; and then decide 
after a full consideration of the case. 

The principal sudder ameen permitted the defendants to file a 
durkhast, or petition, by way of answer, af|er, as therein assertedf 
that an order for exparte trial had been given, though nothing, of 
the kind is on record; and consequently JIdng after tiio lapse of the 
prescribed period for filing an answer; and without any good or 
sufficient reason for the deffiiilt, as required by law. 

This irregularity the judge will duly bring to the notice of tlie 
principal sudder ameen for his future guidance. 
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. 3 TII November 1846 . 

Present; 

J. F. M. ilEip and 
A. DICK, 

J EDGES, and 
W. 11 JACKSON, 

OFElCIATiNO TEMiDJlAliY Jl UGE. 


CASK No. 32 OF 184a 


Jif't/niftr Appeal from the decision of the Additional Principal 
Sudilcr Amccn ttf the 24L-Perpunnuhs, Iliirvhnmhr Chose. 

RAM LOCIIUN RAEE, ApruLi.ANT, 

versus 

UAMUNER MOriUN GIIOSR, Respondent, (Defaulting.) 

*• * 

Pleader, Shceoonarian Chntoorjeeah fqr Appellants, 

The respondent sued the appellant and one Puncha Nnnd his 
elder brother, to recover his share of a paternal estate, sold by his 
brother, Puncha Nund, to the appellant, while acting as his guar¬ 
dian, during his minority. * 

The brother did not appear and answer to the suit. Tlie appel¬ 
lant appeared, and contended that the brother, as guardian of re- 
sjiondent, who was a minor, mortgaged, together with other sluire- 
holders. Ins own share and the respondent’s to him, for the express 
purjiose of paying up arrears of revenue on account ol' which the 
property w'as about being sold at public auction; and he filed a deed 
of conveyance and a judgment bond, to prove this. The estate 
was afterwards collnsively brought to sale for arrears of Govern¬ 
ment revenue, to defraud the appellant, and, by Iiis exertions, the 
Government sale cancelled, and the estate sold by the sheriff of the 
Supreme Court to satisfy the judgment bond held by ap|)ellant, and 
was purchased by him. It was again sold for arrears of Govern¬ 
ment revenue, and a surplus of thq [)roceeds remained in the collec¬ 
tor’s hands, and was attached by tbc respondent. 

The additional principal sadder ameen, deeming the sale of the 
respondent’s shai'e by his guardian during his minority illegal, de¬ 
clared it null and void; but as the property had been sold for 
arrears of Government revenue, respondent could not have losses- 
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sion given; he accordingly ordered him to i*cceive a rateable por¬ 
tion of the proceeds with intereety amounting to rupees 451-6-12-2, 
and mesne profits from appellant daring the time he held posses¬ 
sion. 

From that decision the appellant instituted this appeal. 

JUWMENT. 

The Court are of opinion that as the mortgage of the minor’s 
share, by his legal guardian, was a bond Jidc transaction and enter¬ 
ed into for the benefit of the property, and no suspicion of fraud ap¬ 
parent, the transaction was perfectly legal and valid, and must lx; 
upheld. Tliey therefore reverse the judgment of the additional 
principal sudder ameen, dismiss the claim, and decree the appeal 
with full costs. 

The 5th November 1846. 

l^JtKSENT: 

J. F. M. REID and 
A. DICK, 

Judges, and 
, W. B. JACKSON, 

Officiating Temfokary Judge. 

CASE No. 6p OF 18.43. 

Regular appeal from the deemon of the Judge of liooghly. 

PETUMBUREE DOSSEA and DHUN MUNEE DOSSEA, 
(Defen dants,) Apfeelants, 

versus 

CHUKOO RAM SINGH (Plaintiff) and PUDUM KUWUL 
DOSSEA, (Defendant,) Respondents. 

Pleaders—Neel Munee Bunerjee for the appellant; Bnnsee Budun 
and Ram Pran Rai for (jkuhoo Ram Singh, and Nusseemoodeen 
for Pudum Kuwul JJosseti. 

The plaintiff instituted this suit in zillah liooghly to recover 
1582-11-0-0, the rent of a putuee talook, rtamed Pooihunda, &c., 
from Kalee Dass Dutt, minor son of Sha/n Chand Dutt, to whom 
the talook was originally grantee^* Thb guardians of the minor 
defended the case, nut the minor dying, was represented by Petuni- 
buree, his mother, and Dhun Munee Dossea, his step-mother, the 
widows of Sham Chand Dutt. A decree was passed in'favor of the 
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plaintiff by the sudder amccn on the 20th May 1837, which was con¬ 
firmed by Mr. Barlow, the judge, on the 1st June 1839. A special 
appeal having been admitted by this Court, the Court (Mr. Tucker 
concurring with Mr. Dick) observed that it a])peared that the talook 
in question had fallen, on a partition of the family property, to Juggut 
Chund Dutt, brother’s son of Sham Chand Dutt; and that his widow, 
Tudum Kuwul Dossea, was in possession. They therefore, on 5th 
March 1842, sent back the case to the zillah judj^e with instructions 
to include Pudum Kuwul Dossea among the defendants, and, if her 
possession should be proved, to decree tha arrears due against her, 
and, in the event of her not paying, against th§ appellants, Peturaburee 
Dossea and Dhun Munee Dossea, who, by failing to have their 
names erased from the zemindar’s records, nad rendered themselves 
liable for the rent. 

The usual notice and proclamation appear from the judge’s 
return to have been issued against Pudum Kuwul Dossea, but she 
did not appear to defend the suit. The judge, Mr. G. C. Cheap, 
deeming her possession proved, on the 24th Septembqr 1842 de¬ 
creed the sum claimed against her, Petumburee Dossea, and Dhun 
Munee Dossea conjointly. 

A further appeal.to this Court having been admitted, the case 
was heard on the 18th February 1846, whgn the Court (present 
Messrs. Reid, Dick, and Jackson) being of opinion the decision 
could not be altered so as to make Pud.um Kuwul Dossea solely 
liable in the first instance, unless slie were summoned to appear as a 
respondent, allowed the appelliints by a supplementary plaint to 
make that person a respondent. The due notice appears from the 
return of the judge of Hooghly, dated 24th April 1846, to have 
been issued, calling on her to appear. She did not appear till long 
after the prescribed period, when she filed an answer. As however 
she was unable to give any sufficient reason for not having appear¬ 
ed in the first instance before the zillah judge to defend the case, 
nor again in this Court, within due time, she cannot now be heard. 

As the evidence filed by the appellants clearly evinced the pos¬ 
session by the husband of Pudum Kuwul Dossea and herself of the 
putncG talook in question, the Court must hold her responsible 
in the first instance. They deem the ^pellants also responsible in 
as much as they have not resorted to the easy remedy provided by 
Section 5, Regulation VIII. 1819, of relieving themselves by com¬ 
pelling the zemindar t6 record the* transfer and erase their names. 
Tlie Court, therefore, alter the decision of tlie zillah judge, and 
decree the arrears claimed, witl) costs, in the first instance against 
Pudum Kuwul Dossea, and, in the event of her failing to pay, 
against the appellants. 
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The 5Tri^ NovEMnEU 184(). 

Present; 

11. BARLOW, 

Temporary Judge. 

CASE No. 116 OF 1844. 

Special Appeal from the decision of the 2nd Principal Sadder 
Amech of Jessore^ dated the '6d April, 1816. 

SARTEE BEWAIl, (Plaintiff,) Appellant, 

versus 

SUMBIIOO CIIUNDER GHOSE and others, (Defendants,) 

Respondents. 

A SPECIAL appeal v'as admitted by JMi’. Tucker, on the 28th 
November 1843, on application of the plaintiff aj^ainst the decision 
of the 2nd principal sadder amcen of Jessoro, dated the 3rd Api il 
1843, reversing that of the moonsiff of Sin^ijheea of the Gth of Sej)- 
tember 1842, on the ground that the pottah of a mofu.ssil gomashta 
unconfirmed by his principal had been recognized as valid and suf¬ 
ficient to oust an under-tenant. , 

The plaintiff stated,that her husband Toolseenath had a fixed 
jumma of 10 rupees 14 annas, in the village of Wadoepore, and that 
the defendants in collusion with tho zemindar ousted her in 124.3. 
The defendants pleaded that the said Toolsoc*jia*th in 1242 sold the 
above jumma to them for 15 rupees.aiul went elsewhere; that they 
have ever since been in possession aud regularly paid their rents,— 
receipts for which they produce. 

The moonsiff decreed for the plaintiff, on which the defendants 
appealed to the principal sudder amcen, who, being of opinion that 
the deed of sale was fully proved by subscribing witnesses t«) the 
number of five, and that it was further established by the pottah 
given by the gomaslitah to the defendants, and by his receipts for 
rents, reversed the moonsiffs decision and decreed for the appellants 
in his court. 

Tile ground on which the special appeal has been admitted is not 
to the point; the decision hinges entirely on the sale or otherwise of 
the jumma by the plai?itift’’8 nusband, deceased, to the defendants. 

Tlie principal sudder ameen decided that the sale actually took 
place, and this was the only point for consideration, so far as the 
plaintiff was concerned: the jumma having gone into other hands by 
consent of her husband, tho question whdther ‘the pottah wiw, or 
was not, confirmed by the zemindar, was foi'cign to the merito of 
the cu^^,^mad her rights. 
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It is quite clear that the decision of the 2iul principal sndder 
ameoii was passed on very sufficient * grounds. 1 thereture affirm 
it. Costs charged to the appellant. 

TflE 7'm November 1846. 

Present : 

J. F. M. REID, 

Judge. 

Petition No. 295 oe 1845. 


In the matter of the petition of Kupeel Doss and Bishen Nath 
Doss, petitioners, filed in this Court on the I7th June 1845, praying 
for tlu; admission of a special appeal from the decision of Captahi j. 
JJannyngton, deputy commissioner under Regulation XII. 1833, 
under date the 17th March 1845, confirming that of Captain II, 
Onseley, officiating principal assistant of Lohurdugga, under date 
2*2d March 1843, in the case of Barcck Deo Pershad Singh (plaintilf) 
rrrsus the petitioners and Choonce boss (defendants.) 

It is hereby certified that the case was returned for re-trial on 
tlie following grouiKls. 

The plaintiff sued to recover possession of Choogloo Perg 
Punarcc on the plea tha’t a mortgage thereof, executed in favor of 
the defendants, hymn's ancestor, had been paid off from the profits, 
and to recover the e.xcess of collections beyond the amount due on 
the mortgage. The defendant pleaded that they had received a 
grant of the village on a mocurruree, or fixed rent, and could not be 
dispossessed. The acting principal assistant, being of opinion that 
the jdaintiff had fully proved that the village was mortgaged to 
the defendants, dccreetl that the plaintiff should regain possession 
thereof, but that he could not get the excess of collections without 
further cnqnij’y, to make which he appointed two persons as a 
punchayet. 

The deputy commissioner confirmed this decision. 

The Court consider the enquiry into this case to be incomplete. 
Supposing the raorigage to bo fully proved and the plea of the de¬ 
fendant to be untenable, (and the Oou^t see no reason to interfere 
with the finding of the assistant on these points,) it is an established 
iMilo a mortgager has^ no right to recover possession of mortgaged 
property, unless he deposit the amount lent, or prove that it and the 
interest thereon have beep realized from the usufruct; and without 
enquiry it cannot be ascertained whether the mortgage has been 
paid off or not This has not been done in this case. It is there¬ 
fore ordered tliat the decisions of the lower courts be set aside as 
iuconipleto, an<l that the case be restored to the file of the pritieipal 
assistant, with instructions to cull on the plaintiff to prove the liquid- 
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ation of the niortga^j;;o and tho existence of an excess in tlie liands 
of the defendants. Should the mortgage be proved to have been 
satisfied, the plaintiff will be entitled to "possession and tho excess of 
collections. Should the amount received by the defendants fall 
short of the amount of the mortgage money and interest, the 
plaintiff will not be entitled to possession till ho has satisfied tho 
demand against him. The value of the stamps on which the peti¬ 
tions of appeal and special appeal are written, will be returned as 
usual to the appellants. 

^ Tle 7tii November 1846. 

Present : 

11. II. RATTRAY, 

Judge. 

CASE No. 354 of 1845. 

Regular Appeal from a decree .passed by the \st Principal Sadder 

Ameen of Tirhuot, Niamut Ali Khan^ July 15//i, 1845. 

MOllUNT MUFIADEO GEEK, MOIIUNT IIEERA DAS, 
PIIKAIANUND DAS, and ISUEE DUl'T DAS, Api-el- 
LANTs, (Defendants,) 

versus 

MOHUNTRAJ BULLUBH GEEK, Respondent, (Plaintief.) 

Appellants' Wnhiels—A meet* AH and Gliolam Snfbr. 
Responde?it's Wulicels — Air. 1Vullei\ UaJnm Pursuit Komar Pliakur^ 

ami Abbas Alt. 

This suit was instituted by respondent on tlie 25th of .lune 1814, 
to recover from appellants possession of inou/.:ihs Mntlu)or and 
others, and other property, real and personal, belonging to the innt'/t 
(or Hindoo temple) of Hurlakhee; with mesne profits for 1251 
Tuslee: estimated at Company’s rupees 14,350-0-7-4. 

Respondent is the mokunt (or religious superior) of the mut'h of 
Kuplesur, in Nipal, situated just beyond tho Tirhoot frontier; iiuine- 
diately within which is Hurlakhee, of the mut'/t of which he (re¬ 
spondent) also claims to be tfie head, asserting it to be a dcj.)endency of 
the former. The lands claimed, were held by the appellant MuJiadeo 
Geer, as resident mohimt in charge of the Hfirlakhee establishment, 
and were sold by him to Purmanuud Ibis and Isree Dutt Das: 
Heera Das is the brother of Purmanund, Und was made a defendant 
ill the case as aiding in witliholding possession of the property. 
The r|uestiou to be determined, is, whether Aluhadeo w'as the inde- 
peiulent proprietor, and competent to alienate what lie sold; or re¬ 
spondent, as lord paramount, possesses the rights lie sues to establish. 
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It appears^ that the two mut^h of Kuplesur and Hurlakhec were 
originally founded, upon their present‘footing, by Hurjeet Geer, 
some five generations antecedently to the incumbency of re¬ 
spondent, who succeeded in due conise; and there is no doubt 
of the Kuplesur mohunt having always been considered and re¬ 
spected as the common superior, tliough there was an understood 
right of local succession with the mohunts of Hurlakhce, and an 
independence of management in regard to the affairs of that estab¬ 
lishment, unshackled by any control or right of interference on the 
part of the superior. In proof of the connexion subsisting up to the 
present time, it is in evidence that the tomb of the last molmnt of 
Hurhikliec, Nnrotura Geer, the immediate predecessor of Muhadeo, 
is not at Hurlakhce, but at Kuplesur. 

Latterly, the affairs of the tlnrlakhee establishment had beconio 
deranged; and at the time the cause of the present action arose, 
every thing was at a stand; and it had become necessary, if funds 
were not otherwise speedily supplied, to alienate a portian of the 
vmili property, already mortgaged, to satisfy the claims against it. 
Under these circumstances, respondent entered into an arrangc- 
iiumt with the appellant Muhadeo Geer, to advance the funds 
re<|Hired, on an ackpowledgrnent by the latter of the facts of the 
occasion, and an entire resignation of the property now contested, 
wliich it no longer was r^ecessary to alienate. An ikrarnameh (or 
(Iced of acknow'ledgment) to the effect, was executed by Muhadeo, 
witli a mohhtamamefl (or power of attorney) to facilitate the regis¬ 
try of it, which registry was duly made. 

Muhadeo denies the execution of the ikrarnarnehi and asserts tlio 
imhhtarnameh to have been prepared and signed in his presence, by 
ranith Geer, the brother of respondent; referring to an intimation 
to this effect made by him (Muhadeo) to the jemadar of the Uur- 
laklice police chokee. There is nothing but this to support the 
assertion, and no opposition was made to the registry; and it is 
cl<.*ai’ly and satisfactorily shewn, that the ikrarnameh^ denied, was 
written in the public cutchery, in presence of a promiscuous 
assembly of persons, many of whom attested it at the requisition of 
Muhailco Iiiinself, or were witnesses to his voluntary execution of it. 

The principal sudder ameen, deeming the claim of respondent to 
be established, passed the decreeappembd from; which the Court, 
concurring, affirm, with all costs chargeable to ap|M^llants. 


A .‘3 



( 378 ') 


The 9th Novembek 1846. 

I 

pRBfSENT: 

R. H. HAlTRAY and 
C. TUCKER, 

Judges, and 
R. BARLOW, 

Temporary Judge. 

CASE No. 71 OF 1845. 


Regnlar Appeal from a (iecmon passed Iry the 2d Principal Sadder 
Ameenof Tirhoott Spud Ushrnf Ilosein^ January 7 thy 1845. 

OMA DIAL SINGH, deceased, RAM CHURN SINGH and 
CHUNDKE PURSHAD SINGH, heirs of deceased, Ap- 
PELLAi^TS, (Plaintiffs,) 

versus 

MUSST.TEJ RANEE,WIDOW OF BURMHADUTT, deceased, 

AND OTHERS, RESPONDENTS, (DEFENDANTS.) 

fVu(f£eh of Appellants—Bahno Pur sun* Komar Tlmhir, J. G, 
Waller^ and Gholam Sufdur, 

Wuheels of Respondents—Afneer Alit C. Glass, and Taruk Chunder 

Race. 

This suit was instituted by appellants on the 16th of March 
1842, to recover from respondents possession of talook Purhura 
Than Singh and other lands, situated in Tirhoot and Bhagulporc; 
estimated at Company’s Rupees 22,267-13-2. 

As much of the particulars of this case as, with reference to the 
nature of the hnal disposal of it, it is necessary to exhibit, will be 
found in the plaint; the substance of which is as follows: 

‘ That the original plaintiiF, Oma Dial Singh, was adopted by 
Biirmha Dutt in 1229 Fusice; that, in virtue of this adoption, he 
was put in possession of the lands claimed in the lifetime of Burinha 
Dutt, and held them after his death with the approval of his wirlow 
Tej Ranee \ that, in collusion with her brothers, the other defendants 
in the case, she (Te] Ranee) goj her own i^me registered as pro¬ 
prietor, blit this did not interfere jyith his (plaintiff’s) occupancy; 
that, subsequently, with the view of moi»*readily ousting him, she 
gave a lease of certain of the villages to a Mr. David Brown, in con¬ 
sequence of which disputes for possession arose, which were decided 
in the magistrate’s court in Mr. Brown’s and the widow’s favor; 
that tile decision against him (plaintiff) was passed on the 4th of 
October 1826, but he appealed to the commissioner of circuit, who, 
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on the 17 th of April 1830, affirnsed the mgistrate’s decision; that, 
since this, he. has held possession of soihe of the villages, and the 
period of limitation not hav|,ng elapsed since 1830, the year of the 
commissioner’s order, he now sues, as instructed by the magistrate.^ 

The defendants denied the adoption, and pleaded the statute of 
limitation. 

The principal sudder ameen was of oninion that, under the statute 
of limitation, the suit could not be tried; the cause of action having 
arisen in 1826, when tlie order of the magistrate declared possession 
to be witli others, which order was affirmed m 1830. 

The Court, concurring in opinion, in regard to the lapse of the 
prescribed period within which the action should have been brought, 
dismiss the appeal, with all costs payable by appellants. 

TiiE IOth November 1846. 

Present ; 

J. F. M. REID, 

' t 

Judge. 

(3ASE No. 219 op 1846. 


Ail application for tie admission of a pauper appeal from the decision 
of Mr. E. DacostUi Principal Sudder Ameen of PoJna, 
GUNGA PERSH AD, *( Plaintiff,) Petitioner, 

vet'sus 

IHJR CHURN SOOKUL and others, (Dependants.) 

This case was formerly before tlie Court in appeal, when Mr. 
Rattray, on the 4th March 1846, (see English Decisions of tlic Sud¬ 
den' Dewanny Adawlut for 1846, page 86,) remanded the case for 
further enquiry as to the plea of the petitioner and his brother Go- 
vind Pershad, that they were minors at the time tlie bond was exe¬ 
cuted on their behalf by Beenee Sing and Byjnath Siiigh. 

The case came again before Mr, Dacosta on the 30th June 1846. 
He observed, that it was quite evident,,that, on the 25th Fehruaiy 
1836, when the suit, grounded on the said bond, was decided, 
Guiiga Pershad was o^age; for it appears from a copy of the reply 
of the petitioner and Govind Persliad plaintiffs v. Kaja Bhoop Sing, 
defendant, that they theiisjn asserted that Gunga Pershad was senior 
to Govjnd Pershad By two years, and that Govind Pershad, in a de- 
positiem^ given by him on the 29th January 1846, declared that he 
niroself was 27 years of age, so that he must have been 17 years 
and Gnnga Pershad 19 years old when the decree was passed in 
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February 1836. As, therefore, the decision of the 25th February 
1836 had become final and conclusive, from no appeal havins; been 
preferred from it, nor a review of it applied for by the adult peti'* 
tioner, he again dismissed his claim, and declared Govind Fershad 
to be released from responsibility. 

1 do not consider this encjuiry of the principal suddet ameen 
sufficient The point at issue is, whether the plaintiffs were, or were 
not, of age when the bond executed on thetr behalf was written, and 
this point has not been sufficiently enquired into. I therefore again 
annul the decision of the principal sudder amcen, and direct that the 
case be replaced on the file, and that the principal sudder ameen 
receive and examine such evidence, oral or documentary, as the 
plaintiffs may adduce to prove their minority at the time of the 
exc'*ution of tlie bond, as well as what the defendants may bring 
forward to rebut that idea. 


The 12tii November 1846. 
Present: 

J. F. M. UEID, 

Jui>ge/ and 

K. BAPJ.OW,* 

Temtorari: JirnoE. 

CASE No. If9 OF 1841. 


A Special Appeal from thedeeuion of the Judge of Moorshedahud. 

MOOST. ITSITIiUFOONlSSA, GIIOLAM AlOOKliTUDElI, 
AND GHOLAM MOOHTUDEH, (Appellants,) 

versus 

MOOST, NOOROONISSA BEGUM, (Respondent.) 

Pleaders—Lootfowr Ruhmau^ for appellauis; and Makonml Iluneef 

for respondent 

The respondent instituted this snit to recover from the appellants 
and Goolistan Khanum, Khyratee, Mir;sa Jtyi, Moost Bunnoo, and 
Moonshee Nad Ali, a house in i^afiergunge in Moorshedabad, an 
orchard, or bagheecha, in GoaltoIee,(atid ^wut two biggabs of rent* 
free land in Hureegiinge, uiideiv the following circumstances: 
Ushrufoonissa, owing to Moonshee Nad AU 1,000 rupees, which she 
could notpay, executed anor deed, on the 19th July 1832, 
by which she msuie over to him the property in question; or, if lie 
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preferred it, be wasvto receive the l,0(K>ircipees from-the plaintiff, 
who was then to take the property. The plaintiff paid to Nad Aii 
1,000 rupees, and was put in possession of the property, but being 
dispossessed by the defendants, sued* them to recover possession 
with mesne profits, laying her action at 1,592 rupees. 

Ushrufoonissa denied.the whole transaction, and said that Syuil 
Ufssul AH, the plaintiffs son, had had access to her seal, and may 
have affixed it to the nkramameh. Gholam Mookhtudeh and 
Gholam Moohtudeh rested their defence on the answer of Usli- 
rufoonissa. Moonshee Nad Ali supported the plaintiffs claim. The 
other defendants did not appear. 

The principal sudder ameen, Sumbhoo Nath Rai, dismissed the 
claim of the plaintiff on the 21st July 1838. He did not consider the 
ikrarnaweh proved, chiefly in consetiuence of the copy thereof, filed* 
in court (for the original is not forthcoming) by the plaintiff, differ¬ 
ing from another copy obtained from the office of the register of 
deeds, the seals of Gholam Hossein and Mirza Abdool Huhecni 
bt;ing affixed to the former as attesting witnesses and not to the lat¬ 
ter. The judge, Mr. F. W. Russell, on appeal, reversed the de¬ 
cision of the principal sudder ameen. He considered the execution 
of the ikrnrnatneht apd the delivery of possession of the property to 
the ))laintilfi after she had paid 1,000 rupees to Nad Ali, folly 
proved; and, on the precedent of the decision of the provincial court 
of Calcutta, in the case of Shufeikoolla and others, appellants, over- 
ruleil the objection df the principal sudder ameen to the annexation 
of the signature of attesting witnesses after registry. He conse¬ 
quently, on the SSd November 1840, decreed that the plaintilf 
should be put in possession of the property in question, and receive 
mesne profits from Gholam Mookhtudeh and Gholam IMoohtudeh, 
and that the whole of tlie costs should be charged to the defendants, 
(respondents of his court,) 

A special appeal Was admitted by Mr. D. C. Smyth, on the 
ground of the decision being at variance with that given in another 
suit between the parties, arising out of the same transaction. 

The case was first taken up by Mr, Barlow, who, on the 10th 
November 1842, recorded his opinion for confirming the decision of 
the principal sudder ameen, and reversing that of the judge. He 
was of opinion that as the original deed (ikrarnameU) had not been 
filed in any court, and was not now forthcoming, the copy could not 
be acted uprm; and tltat its execution had not been satisfactorily 
proved, as but one out of, nine attesting witnesses had been examin¬ 
ed, no sufficient reas-an for theif absence having been adduced; and 
that the subsequent attestation by Gholab Hossein and Abdool 
Kuheem was a suspicious circumstance. 

Mr. Reid then took up the case, and, oh the 27tK July 1843, re- 
corchid his Opinion ih entire accordance with that of Air. Barlow; 
but. Ji£tving some suspicion, fi;om the tliscrepuncy between two 
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copies of fche ihrarnamnh filed in the case, that the deed was itself a 
fabrication, he postponed issining the final wder, until he could hold 
a sitting in the case with Mr. JBarlow. 

The judge was accordingljr directed to make further enquiries as 
to the discrepancy- between the two copies of the ikrarnameh, but 
the return shewed no data on which they, could determine which 
copy was the correct one. ^ The Court, being hopeless of acquiring 
any satisfactory information on the subject, deem any further en¬ 
quiry unne^ssary. As therefore the ihritrnanieh or deed on wliich 
the plaintifi' rests her claim is in their opinion not proved, they reject 
it, andi reversing the decision of tlie judge, they confirm that of the 
principal sudder ameen, and dismiss the claim of the plaintiff,, with 
costs in all the courts. 


The 12tii Novemhrr 1846. 
Pkessknt : 
li. 11 RATTRAY, 

J UDGB. 

CASE No. 273 op 1845. 


Regular Appeal frmn a decisiau passed hy the Principal Sudder Ameen 
of Shahabudf Mutmour Ali^ Auyust *‘I\st, 1845. 

MUSST. RUSOOL BANDEE', Appellant, (Plaintiff,) 

versus 

GOVERNMENT, and SURFRUZ KHAN and fifty-four 
OTHERS, Respondents, (Defendants). 

Waheel of Appellant—Luchmee Purshad. 

Wiikeels of Respondents—Bahoo Pursun Komar Thakur for Govern- 
menti and J. G, Waller and Gholam Sufdur. 

This suit was instituted by appellant on the 8th June 1844, to 
recover from respondents possession of talook Dubneej and other 
taiooks, and certain houses; with mesne profits on the lands from 
1248 to 12,5.1 Fuslee, in virtue of a deed of by-mocasa (or transfer 
in lieu of dower) dat^ Decembef 26th 1838 ; *tnd reversal of the 
sales under which the said property has been lost to appellant: the 
whole estimated at Company’s rupees 47,444-12. 

This was a palpable attempt on the part of appellant, in collusion 
with the respondent Surfruz Khan, W husband, to defraud tl^ 
creditors of the latter (respondents in the case) of the proceeds of 
lands, &c..|(old, under decrees of court, in satisfaction of their claims 
respectively. Government became implicated, in consequence of tlie 
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coUector having sold the (property, and of a portion of the land 
having l^n brought to sale for arrears*of revenue; but tho object 
of the suit was as stated, on the part of both the individuals named* 
Now, the deed upon which appellant founded her claim, and 
which assigned to her, her husband’s estate, was dated at ” Sahseram, 
December 26th 1838.” By the usual endorsement, it was shown, 
that the stamp-pamr on which it was written, was purchased at 
Arrah, fifty miles distant^ on that date* 

The deed had not been registered, nor was the cazee’s seal to it. 
The application of appellant to the collector, to have her name 
recorded as proprietor, was made, by petition, on the 24th December, 
two days before the alleged transfer to her of the property. 

No irregularity on the part of the collector is shewn to have at¬ 
tended the sales, and no appeal was made to tlie revenue authorities 
under Clause 2, Section 24, Regulation XI. 1822, nor to the civil 
court under Refifulation VII. 1825. 

The greater portion of the lands sold had been previously mort¬ 
gaged; they had continued in possession of Surfraz Khan; they 
had never been claimed as hers, by appellant, when they were in 
jeopardy in tlie courts, under claims preferred by mortgagees and 
creditors; and when^objections were urged by her husband against 
those claims, his pleas invariably had reference to his own proprie¬ 
tary rights, not those of his wife, appellant. 

Upon these grounds, and others not necessary to mention here, 
tho appeal from the decision passed by tho principal sadder ameen 
on a corresponding view of the transaction, is affirmed; all costs 
being chargeable to appellant 

Tub 17th November 1846. 

Present ; 

R. H. RAITRAY, 

Judge. 

CASE No. 8 OP 1846. 

Regular Appeal from a decisim passed hy the Prinnpal Sudder Ameen 
of Shahahady Munmour All Kh«ny August Gih, 1845.. - 
MUSS'f. DHUNRAJ KOWUR (mother and guardian of 
SAHOO SURN SJNGII aN^ RAM SURN SINGH, minor 
SONS OP SHEO GHOLAM SING) and DHUNPUT DAS, 
Appellants, (P/.At^fl’J*’®‘8,) 

tersus : 

KOWUR SING, ROOP NURAIN SlilGH, and SALIGRAM 
SINGH, Respondents, (Dependants.) 

JVuheel of Appellants-^,. Waller, 

Wuhecls of Respondents — Ameer. AH and Ghohm Ahmud, 
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This suit was instituted by appellants on the 1st of. Octobt^r 
1844, to recover from respdndents Oompany^s rupees 12,800, prin¬ 
cipal and interest, amount advanced on a lease dated February 3rd 
1831, of mouzah Umrpore IVluroteea, in talooka llamsaugur, per- 
gunnah Arrah; the conditions of which lease were not fumlled on 
the part of the lessor. 

The decision appealed from is in substance as follov^s, and.suffi¬ 
ciently explains the nature of the case*: * Baboo Kowur Singh, 
defendant, (respondent,) received from Bukhsheo Bhugwunt Singh 
the sum of 6,000 Sicca rupees as advance on a ten years’ lease of 
mouzah Umrpore Muroteea, viz. from 1239 to 1248 Fuslee. 
Bukhshee Bhugwunt sold tins lease to Baboo Shco Gliolam Singh, 
husband of tlie plaintiff (appellant) Musst. Dhunraj Kowur, and 
Ajooba Ohowdhree, husband of Musst Dcela, who (Deela) on becom¬ 
ing a widow sold his (her husband’s) share to tlie plaintiff, Dhunput 
Das. Now, there is a decision of the zillah court, of the 12tli of 
June 1834, from '..diich it appears, that this same village of 
Umrpore Muroteca, with other lands, as set forth by plaintiffs, 
had been Mortgaged by Kowur Singh, prior to the date of the lease? 
to Bukhshee Bhugwunt, to Brij Bhookun Singh Sahoo; the morl^ 
gage to take effect from 1231 i'. From a'proceeding of the commis¬ 
sioner of circuit dated June 12th 1832, BukWiee Bhugwunt is 
declared to be entitled to possession ; but, by a decision of tlie 
civil court of June I2th 1834, Birj Bhookun’s claim and prior right 
of occupancy were established and decreed, find as, before the 
grant of the lease pleaded by plaintiffs, Birj Bhookuu’s engage¬ 
ment had taken place, and was still* in force, Kowur Singh had no 
competency to enter into a new engagement of the nature stated. 
From the evidence furnished by. defendants and two of plaintiffs’ 
witnesses, it is proved, that, after tlie lease had been signed and 
registered, Choonee Lai, gomasliteh of Birj Bhookun, interfered on 
behalf of his master, and prevented the payment of the advance of 
6,000 rupees to Kowur Singh, but that the deed (lease) remained 
with Bukhshee Bhugwunt, who was Kowur Singh’s servant; the 
debts which this money was intended to liqindate being otbci’wiso 
settled. The statement made by plaintiffs’ witnesses, of 2,300 
rupees having been paid before the registry of the deed, and tlie 
balance afterwards, is not'admissible: they are not trustworthy, 
and tlieir testimony is false upon the face of it With reference to 
these facts and circumstances, the claim of plaintiff is dismissed.’ 

Appellants pleaded payment of the advar^ce to Kowur Singh by 
Bukhshee Bhugwunt Singh, as proVod by' the acknowledged pos¬ 
session of the latter in 1832, and his having been dispossessed in 
1834 by the decree in favor of Birj Bhookun: this, supported by 
the direct evidence to the payment, leaves no doubt of the fact, 
they say; and further, than this, it was maintained and urged with 
much conlidencc, in appeal, that, allowing Kowur Singh to be ab- 
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solved from responsibility, that of the ofher respondents, tlio sons of 
Biikhsheo Bhugwunt, still remained, with reference to the sale and 
purchase of the specific sum of 6,000 rupees involved in the trans¬ 
action between the latter and those of •wnom appellants are the re¬ 
presentatives: besides which, there was the admission of Musst, 
Deela, the widow of Ajooba Chow'dhreo, in support of the claim 
against them. 

Now, it is in evidence, hot only that Buklisheo Bhugwunt was the 
servant of Kowiir Singh, but that he was the confidential manager 
of his (Kowur Singh’s) affairs, had unlimited control in regard to 
thorn, and the keeping of all the papers,. &e., connected with them: 
added to which, his signature as a witness is on the mortgage deed 
executed previously to and still in force, in favor of Birj Bliookun, 
at the time-it is asserted he (Bukhshoo Bhugwunt) paid 6,000 
rupees, for a lease which he knew it was legally impossible he could 
lioid. The possession recognised by the commissioner of circuit, 
was, I think, the result of a fraudulent collusion between Bukhsliee 
Blmgwunt, and one Manik Ram, put forward as Jiis under-tenant, 
and made to apjiear the occupant and his representative, through 
the means at his (Buklishc^ Bhngwuiit^s) command, in the face of 
the utter illegality a<ul improbability of such occupancy, as sub- 
soipicntly established in the civil court. The fact \s'as, the com- 
inis.sioiier, acting under Regulation XV. of 1824, had no compe¬ 
tency to enter upon the question of rir/ht; and constructive possession, 
w'as easily cstablislie*! with such engines in sucli hands, to uphold 
it. 'riie crowning improbability, of 6,000 rupees having been jeo¬ 
pardised by Bukhsliee Blmgw'uiit, in such a speculation as this, re¬ 
mains to bo stated. At the date of his lease, the lands were under 
his oivri management, as the agent of Kowur Singh, who held them 
as Imtkhiadar (or sub> tenant) from Birj Bhookun; tlie jiroprietor 
from his own mortgagee, that is, wdiich proprietor is, thus, made to 
bestowr upon his oivn servant, for a consideration, the license to su¬ 
persede a pre-existing and unfulfilled contract, and to dispossess an¬ 
other whose right of occupancy is virtually admitted by liis own, as 
that other’s lessee. It is only necessary to add, liere, that the evi¬ 
dence is clearly against the assurnj)lion of any payment having 
bc*on made to Ivowur Singh, in this mi^ttcr, and that, as respects 
him (Kowur Singh,) the claim fails. 

But the responsibility of the other respondents, the sons of Bukli- 
slico Bhugwunt, still reinains, it itf pleaded. Certainly not, I say. 
The purchase from Bukhahee Bjiugwunt was clearly defined to bo 
the 6,000 rupees durf to him (Byklishee Bhugwunt) *as a refund, 
under the circum.^tanco8 set forth, by Kowur Singh. If, then, no¬ 
thing bo duo by Kowur Sing, the claim has evidently noticing to 
rest upon, auJ falls of itself ; and as none is made for a return of the 
purchase mtmey paid to Bukhsliee Bhugwunt, nothing remains for 

n » 
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oiii|uiry. The adiniasioii Mnsst. Dcela is merely tliat slio dis¬ 
posed of her husband’s rights and interests to Dlmnput Das. 

Deeming the decision appealed from to be just and proper, I 
affirm itj with costs payable *by appellants. 

Tiik 17tii November 1846. 

Present : • 

A. DICK, 

Judge. 

CASE No. 262 op 1844. 

lit/pilar Aiipcol from the decision of the Additional Judge of the 
2-i-Pergunnahsy Edward Deedcs, 

KISTINA NUND BISWAS, then ltA,l KOONWAREE 

DASEE, Ills WIDOW, (Plaintipp,) Appellant, 

« 

versus 

ESIIAN CHUNDUR CHUTOORJEEAII and others, (De¬ 
pendants,) Respondent^. 

Pleaders—Gnur Ilurre Banoorjeenh for Appellant^ and Bunsee 
Biulun and Mr, Waller for Bespondents. 

Suit laid at Company’s rupees 3,955‘8-ll, on account of arrears 
of revenue paid. , 

' The state of the case in the zillah court is thus detailed in the 
decision of the additional judge: 

“ It appears from the |K;tltion of plaint that defendant, Issnnchun- 
dor Chatteijee, and the ancestor of defendants, borrowed from plain¬ 
tiff 20,000 rupees and mortgaged to him the talook Dhee Purroooe, 
&c. The money not liaving been paid, plaintiff sued the defendants 
on the judgment bond in the Supreme Court, and, on petition of 
plaintiff, a receiver was appointed; and after plaintiff had got a decree, 
and ]K>ssession of the talook was given, the receiver was removed 
therefrom. Plaintiff further says that rupees 2,298-10, arrears of re¬ 
venue, from 1239 to 1242^ of the above talook, during the time of 
the defendant being in possession thereof, which had fallen due, was 
deducted by the collector from the revenue paid in by the plaintiff. 
He sues therefore for the sum above mentioned with interest. 

“ Defendants, Issunchundcr Chatterjee.and others, in their reply 
and rejoinder^ say that the revenue of tlie talook above mentioned 
was paid up to Pous 1242, and that no arrears were due by them, 
and ifian account is taken of the amount collected on account of re¬ 
venue in the time of the receiver then a large sum wib^e found due 
to us, and from the daklielas put in by the plaintiff, u is apparent 
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iliat ho did not pay the revenue into the. collector’s office, but it was 
done by the receiver, and therefore plaintifi‘’s claim is not tenable, &c. 

“ In proof of his claim plaintiff puts in collector’s rcceipls^ and 
decree of the Supreme Court, and three witnesses are examined 
on his part; but I am of opinion that plaintiff’s claim cannot be 
listened to. 

“ From the decree of the Supreme Court, it appears tliat the 
plaint was made on the Ifitli of March 1836, and receiver aj)point- 
cd oil the 7th June of the same year. The decree moreover says 
that if the defendants, Issenchuiider, &c., do not pay the amount duo 
on the judgment bond, rupees 35,425-15-11, with interest and costs, 
on the 19th of December 1837, tlien the foreclosure will take place. 
I am therefore of opinion that until the date above mentioned pbiin- 
titt’s right to the talook did not intervene, and moreover that the 
defendants’ Issenchunder and others, right existed up to that period ; 
and from the dakhilas it is clear that the 'sums paid in were on 
account of collections made during the period the talook was under 
charge of the receiver, and before the plaintifi’ had established liis 
right to the talook. What ground therefore is tliere for tlio plaintilf 
suing the defendants on aepount of revenue paid in in the time of 
tlie receiver and before his own rights intervened ? For the above 
reasons, considering the claim of the plaintiff to he unjust, the caso 
is dismissed. Plaintiff to |)ay the costs.” 

In appeal, the appellant contended that the receiver was onij’ 
nominally in possession, and that he himself by his deputy collected 
the rents and paid the revenue, and that thcrcfoj-c the receipts, 
though in the name of the receiver, were really given for suras pai(t 
by him, and that the only defence the res})ondents could jiroperly 
make was to sliew, by filing their receipts in full for the rovemu! 
])ayablo by them during their possession, that no arrears were due 
b}^ them. 

The respondents I’eplied that tlfe very documents on whitdi the 
appellant foundetl her claim shewed its illegality. Her husband 
had no riglit or title to tiie estate until after the jieriod laid elapsed, 
fixeil by the decree of tlio Supremo Court tor the foreclosure of the 
mortgage, and that as the appellant had produced no proof of her 
claim, it was not incumbent on them to prove aught. 

Judgment. 

The receiver was the only pci'r-on legally in possession, and lie 
alone was authorized to p^y any revenue. The receipts are in liis 
name, and the appellant can found no claim on them. If ho paid 
the revenue, it was a voluntary act on his part, and he must stand tlic 
<;imso<juenccs. In fact, however, on her own shewing, it apjiears 
lliut tlioro was a surplus of more than six hundred rujiees in the 
re<H;iver’s hands, when he d<4ivci’cd over charge of the estate, and 
which was ordered by the Supreme Ooiu’t to be j>;iid to a\>pcllant 
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on account of costs of tlic suit. Row then could there Ikj any de¬ 
mand oil the rospoiuh'iits ? The receiver most surely brought to 
account all the sums disbursed, whether for arrears of revenue or 
otherwise, paid on account' of the projiriotors, the respondents. 
JIad the disputed sums been due, he wtiuld nover have declared a 
surj)lii.s. 

'J’lie decision of the lower court is affirmed, and the appeal dis¬ 
missed with full costs. 


Tuk IStii Novkmijku 181G. 

PllESKNT : 

J. ¥. M. REID and 
A. DICK, 

JuDGiiS, ami » 

W. B. JACKSON, 

Ol'FlCIA’It'INO TjiMrOllAllY JlJUGK. 
% 

CASE No. 161 OF'1813. 


Ttf'^nhn' Appeal from the decision of the Pnmupul Sudder Amcen, 
jMoidvev Knleem Khahj of Moorshedafnul. 

BEEJAY GOVIND RURAL, Apfellant, (Plaintiff,) 

versus 

KALEE das DIITJR, and SANUND MAYEE DASEEAII 
AND ALUM CHUN DUR, p^^ents and oimudians of SRICE- 
NxiTlI DIIUR, Minok, Respondents, (Defendants.) 

Pleaders—Uhas Ahe Khan for Appellant^ ami Bunsee Budnn and 
Pursun Koomar fur Eespondunts, 

Si!iT laid at Oom[)any’s rupees 12,760-3-9, for possession on a 
zumeeiidarec, called Dehee Gungur and Cliurkah, and sundry lots 
of land. Share 4 annus, 11 gumias, 1 cowree, and I kraiith. 

The })laint set forth that an ancestor of both parties, named Kirtee 
Chundur Dutt, acquired the zuine&ndawc in, quc.stioii, and appro¬ 
priated it to the support of certain‘rcli^^ious rites and ceremonies. 

Plaintiff, his brothers, minors, and the defendants, Kalco Das and 
Sreeiiath, half brothers of the plaintifls, inherited Kirtee Chuiulur’s 
property in equal shares, and registered their names accordingly in 
the collcctoratc. Tiio defendants collected from the zunieeudiiree 
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ill question tlie amount of their shares, bout neglected to pay up their 
portion of revenue, consequence of which the zurnoendjiree would 
have been sold had not plaintiff paid their arrears, and this repeat¬ 
edly. The defendants also borrowed hionoy on the pro[)erty, and 
let it, and even mortgaged it. They therefore had brought it into 
jeopardy, and consequently rendered themselves obnoy.ious to re¬ 
moval, having acted contrary to the will of their ancestor; and the 
jilaintiff had a right to be’ put into iiosscssion of their share to pre¬ 
serve the estate according to the intentions of that ancestor. 

I’he defence denied any dereliction of duty, and retaliated on 
plaintiflF, but rested chiefly on the deed of appropriation, which tliey 
eonteiided gave the old servants engaged in the rites and coro- 
nionies, alone right to complain against tlie lieirs ; and their ances¬ 
tor purposely so excluded his lieirs from complaining against each 
other, wisely concluding that each of them would accuse the others, 
to gain their shares. 

I'lie principal sudder ameon, on perusal of the deed of nppro]irj';i- 
tioii, took the view of it set forth, in the defence, ai>l, witliont 
further investigation, declaring the plaintiff had no right to coin- 
plain, dismissed his suit, t 

The plaintiff insthuted this appeal, and urged it on the same 
pleas as those set forth in his plaint. • 

JUDGMKNT. 

% 

The Court arc of opinion, that the plaintiff being one of the lieirs 
of the person who ap])ropriated 3iic estate for the purposes set forth 
in the deed, he was fully entitled to institute this suit. The prin¬ 
cipal sudder anieeii should tlierefore have called upon the defend¬ 
ants to substantiate their cliargcs against the plaintilf, and, under 
Clause 3, Section 12, Uogulation XXVI. 1814, should in the first 
instance have fined them for neglect, and on rejietition have pro ¬ 
ceeded as in other case^of default, instead of wdiich he decides the 
case on the evidence before the court, on both parties consenting 
thereto. Ordered that the case be remanded. The principal sudder 
arnecn will require both parties h) file their documents and names of 
witnesses on every point, disputed in the pleadings, of consequence 
to a right issue, and then decide on the principle above laid down. 



( 31K) 


The 18'fii NovjBMnEtt 1846. 

PllESENT; ^ 

3.^, M. REID and 
A. DICK, 

J UDGESt and 
W. B. JACK SDN, 

OPFICIATINU TeMI’OUAUY JlUKJE. 


CASE No. 78 OF 1842. 


tSpeddl Appeal from the Jtuhje of Dacca, 

tlOOROO CllURN PAUL and othkrs, Jhaipcra, Am*i:j.- 

LANTS, (Plaintiffs,) 

versus 

BINDRALUN CIIUNDER -BYSACK and otiieks, Respon¬ 
dents, (Defendants.) 

Pleaders—Sree Ram Race for Appellants ; and Awuz Alee for 
, Rcsjmidents. 

Tins suit was instituted by the appellants, for the recovery of 
the sum of 904 Company’s rupees, principal, with interest amount¬ 
ing to an equal sum, in all, for the sum total 1808 Company’s ru- 
[)ecs, on burnt chittees, or assignments. 

Tiiey stated that they and the respondents’ father had mercantile 
dealings for years; that in 1233, the father of respondents, Rani 
Kunaec, altered the name of his Hrm, and instead of in his OAvn 
name, carried it on under the name of the respondent, Bindrabun, 
his son; that aftenvards, the respondent, Bindrabun, sued them for 
suras due, when appellants produced the ifesigmnents from his fa¬ 
ther, and prayed to have their amount brought to account as a set 
off The judges however w'ould not admit the assignments, as they 
were in the name of the father, and the debts claimed were to the 
firm of Bindrabun, but intimated that the appellants might found a 
suit on the assignments, whence the present claim. 

The respondents denied the claim, and rested their defence prin¬ 
cipally upon tlie assignments having been rejected'by the courts in 
the suit above mentioned. 

The principal sudder umeen, on the assignments being fiIo<l and 
duly proved by witnesses, decreed the principal sum claimed, but 
gave interest only from the date of the institution of the suit 

The judge, in appeal, gave interest from the date of tlie filing of 
the appellants’ {letitkm to be permitted to sue as paupers. Erom 
this too the appellants filed a special appeal, whicli was udmitleii 
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hoejiiisft ncithor of the courts had recorded any reasons for not 
giving interest in full' os claimod. 

Judgment^ 

The Court, seeing no reason for deviating from the establislicd 
practice regm-ding the award of interest, decree interest from the 
date of tlie loans. 


The 23d November 1846. 
Present: 

R. IJ. RATTRAY and 
0. TUCKER, 

Judges, and 
R. BARLOW, 

Temporary Judge. , 


CASE* No. 123 OP 1845. 

» 

Regular Appeal from a tlcfcree passed Inf the Principal Sadder Ameen 
ojf Bhnyulport'i Mphummud I^fnjid Khan, February 28/// 1845. 

ICALKE PTIRSIIAD PANDEE, for self and DURGA PUR- 
SI I AD PANDPiE, Ills 3irii/oR brother, and LUCIIMEE 
DUTT PANDEE, Appellants, (Dependants,) 

versus 

RAJA BIDANUND SINGH BAHADUR, Respondent, 

(Plaintiff.) 

Wuheel of Appellants—Baboo Pursttn Komar Thaknr. 
Wnkeeh of Respondent — A. Jmlaeh and Gholnm Sufhtr. 

This suit waff instituted by respondent on tlie 20th of January 
1844, to recover from appellants Company’s rupees 11,218-2-5, 
principal and interest, rent due on mouzahs Dainoodurpore an<l 
others, for 1249 Fiislee/, with reversal of a decision passed by the 
collector on the 22d of February 1843, and refund of costs paid in 
a summary suit before tllts,t oflSoer. Total estimated at Company’s 
rupees 11,301-12-9. ‘ 

In Magh 1247 F. respondent purchased at auction sale, the estate 
of Khurughnore (in which the lauds claimed are situated) late the 
))ropcrty of Rajah Ruhniut Ali Khan. No alteration being allow- 
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aUlo durinfip tlio year of sal? purchase, he had rocpivecl from ap¬ 
pellants for tlio y(!{ir 1247 F., in virtue of a summary decree, at the 
jinnnm fixed by the late proprietor. In 1248 F. lie and his eo-sharer, 
llulnath Sahoo, made partial collections. In 1249 F. appellants real- 
izod the proceeds without any payment of rent, and llulnath Sahoo 
havimr sold his share to respemdent, the latter, as sole proprietor, 
sued them (appellants) sumnuirily before the collector for the rents 
of that year, on a hustahomi (rate of rent equal to the oross jn'oduco 
of the laml) of rupees 9,073-2-6 ; which suit, on the 22d February, 
184.1, was dismissed with costs. This action.is brouglit to cancel 
that decision ; with the addiUoii of interest since due, and the costs 
of the summary suit. 

Ill sup[)ort of the claim, as above set forth by him, respondent 
pleads, that, as a purchaser at a public sale, ho was at libertj^ from 
the comracncemciit of the new year, to cancel all engagements 
between the late proprietor and the under-tenants, and to collect 
from the ryuts; and quotes Section 5, Regulation XLIV. 1793, 
Sections 4 and o, Jiegulation V. 1812, Section .30, llegnlatioii 
XI. 1822, Regulation Vllf. 1819 (more j)articnlarly the 2d 
Section), proceedings of the Sudder ^ourt of July 29th 1840, 
September lltli 1841, and September 14th *1842, and Constnie- 
tions Nos. 1312 and 1333, in support of the arguments ail- 
vjincod by him. The collector, ho proboeds to observe, objected, 
that the rules of Clause 2, Section 15, Regulation XIX. of 1817, 
had not been complied with, and that certain customary documents 
were either not submitted or wei^j deficient in what was required 
to authenticate them ; but it was not so; all that it >vas incumbent 
upon him to do, had been performed. 

After a perusal of the collector’s decision, it was not deemed nece.s- 
sary by the Court to proceed further. That decision was perfectly 
correct, inasmuch as, under Section 10, Regulation VIII. 1831, 
new' demands of this nature cannot be made the .subject of a snm- 
inary suit; and as this action was brought expressly to cancel the 
collector’* order, and not to try the question of right, as urged by 
appellanls, the claim of respondent cannot be maintained. In a. 
legular suit, the right of the plaintiff to eject the iutermodiato 
tenant depc*nds upon the nature of the tenure ; —that is, whether it 
is voidable or not on the sale of the estate for arrears of (government 
revenue; and tliis question is not raised in the present suit. 

The decree appealed against is reversed f with all costs payable 
by respondent. , ^ • 
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The 24Tn Novemoge 1846. 

4 

Present : 

A. DICK, 

Judge. 

CASE No. 166 OP 1844. 


liegular Appeal from the decision of Mr. James Reili/j Principal 
' Sudder Ameen, Zillah Dacca. 

CASHEEKANT BANOORJEEAH CHOWDREE, Appel¬ 
lant, (Plaintipp,) 

versus 

MOOST. RUTTUN MALA and CASHEE PREEA DIBEEAH, 

MOTHERS AND GUARDIANS OP SHAMAKANT BABOO AND 

UMBEEKAKANT BABOO, minors, Respondents, (Depen¬ 
dants.) , * 

Pleaders—Gholam Sufdurfor Appellant i and Bunsee Budun and 
Pursun Koomat Thakoor for Respondents. 

Suit laid at Company’s rupees 5221-7-4, for^possession on divers 
parcels of land on the banks of a tank, and for a 12 annas share of 
the tank. 

The decision of the principal sudder ameen is thus recorded: 

Piaintiif declares that in his|a Nilmonee Sen, joar Shahbauz- 
nu^ur, kismut Kalipara, he and Ins father were in possession of the 
north bank of the large tank called Bolbaree, recorded in Mr. 
Thompson’s chitta as daug 1280, 1 kanee 15 g. 2. c. of land, and 
the south bank of the same tank, recorded in the same cliitta as 
daiig 1294, 4 gundaa 1 cora of land, in all 1 kanee 19 g. 3 coras; 
and also three-fourths of the excavated space of the tank recorded as 
daug 1295 of the same chitta, that is, the rights possessed by me in 
virtue of my right in the north and south and west banks of the 
tank, having obtained them by butwarah. In 1236 defendants* 
husband forcibly erected a house on a portion of the south bank, 
and dug up some of the earth. This led to a suit in the criminal 
court, but nothing was settled regarding the land. In 1239 Aghun 
defendants’ husband dispossessed me of the whole of the lands on 
the two banks. I brought an action for 1 kanee 19 g. 3 c. and 
gave evidence of my rightsv The moonsiff dismissed the suit I ap¬ 
pealed, and the additional pi4ncipa\ sudder ameen, at the mutual re- 
miest of both partiesj referred the suit to Moonshee Juggunnatli 
Das. I proved my rights *, but in his rooidaud he disallowed all 
defendants’ pleas, and recorded that there is no occasion in a caso 
of arbitration to enter into the proprietory right and title of the land. 
Tile principal sudder ameen also refused to^nquire into my propric- 

‘c 5 
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tory right, and decreed tliat * I, or whoever may be the owner of 
joar Shahbauznugur, may'again sue for {possession of the land in 
dispute.* As I am tho undoubted proprietor of Nihnonee Baboo’s 
hissa joar Shahbauznugur, and in possession of the same, I peti¬ 
tioned for a review of iny casei btit was refused. I therefore sue 
under the orders of the additional principal sudder anieen for tho 
lands above stated, 1 kanee 19 g. 3 c., and also for three-fourths of 
tho excavated space of the tank in question, that which defendants 
have dispossessed me of since my first suit, together with wasilaut. 

Defendants contend that the arbitrator as well, as the moonsiff 
dismissed plaintiff‘’s suit The principal sudder araeen also dismiss¬ 
ed his appeal. And, plaintiff having neglected to prefer a special 
appeal, these awards have become final. Plaintiffj indeed, had pray¬ 
ed for a review upon the same grounds he has now advanced, but they 
were rejected, and he e’*3n petitioned the judge three times successive¬ 
ly for a review, but was refused every time. Under these circum¬ 
stances, plaintiffs case, under Section 16, Regulation III. 1793, and 
Construction No. 999, is clearly barred from farther hearing. Be¬ 
sides, the arbitrator’s rooidatid and the Various fysullas establish the 
fact, that, from the year 1208, the lands, have been in our husband’s 
possession. This suit is more especially barred under Section 14 
of the above Regujation. The Bolbaree tank docs not belong to 
Neelmonee’g hissa. In 1201 and 1202 Sooijyonarain Bancrjee 
bought Petumber Baboo’s hissa of the zemindaree, and he was in 
possession of the baree and the tank. In 1203 our husband obtain¬ 
ed it by butwara, and was impossession from that date. 

Points for consideration: * 

“ 1st. Did plaintiff previously sue for the lands appertaining to 
daugs 1280 and 1294; and do tho former judgments bar tho {)re- 
sent suit? 

‘2d. lias plaintiff any right .to the excavated space of the tank ? 

“ With reference to the first point, on comparing the present with 
the former {daint, we find that plaintiff had previously sued fur tiiu 
lands on the north bank of the tank daug 1280, 1 kanee 15 g. 2 c., 
and for the lands on south bank of the tank daug 1294, 4 g. 1 cora. 
And the documents in the case show that the suit was made over 
to .lugunnath Moonshee for arbitration, and he declai’cs in his 
rooidaud that * appellant' (plaintiff) cannot get the land in dispute. 
Both parties are entitled, according to their hissas, to 1 kanee of 
the land recorded in their houladaree ^ttah. The proprietor 
alone has a right to the excess.’ It is plear then that, according 
to the arbitrator’s award, tile court is ifot competent to adjudicate 
a second time regarding the lands of daugs 1280 and 1294. And 
though the arbitrator declares, that * proprietor has a right to 
the lands in excess of 1 kanee of their houladaree pottah,’ plain¬ 
tiff has not sued for the lands as being in excess of their houladaree 
pottah. Not having doi{p so, plaintiff has obviously sued contrary 
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to the arbitratoL-’a intentions; and tbe^ present suit therefore is not 
cognizable. > 

*Mn considering the second point, we find that, as plaintiff did 
not include daug ,1295,'^ that is, the tank itself, in his former suit, 
there is nothing to bar his present claim for that. On the 7th March 
1844, plaintiff was required in seven days to produce evidence of his 
claim on that point; but nineteen days nave elapsed, and be has not 
done so. It would seemj^ therefore, that be included the tank only 
with the view to obtain a re-trial of the.:^ other daugs; and that as 
the case regarding those daugs cannot l^'^tried, he has no desire 
to adduce proof or his claim to tlie water alone. , The suit is there¬ 
fore dismissed.” 

Tiie appellant founded his appeal on two pleas, 1st, that his right 
as malik or proprietor of the estate on which the land and tank in 
dispute were situated', had not been investigate-d and decided in the 
former suit ; and that therefore this suit was perfectly legal, and in¬ 
stituted as directed in the former decree, and consequently should 
liave been determined on its merits; 2d, that the principal siiddcr 
ameen should, at any r^e, have investigated the right to^ the tank, 
which formed no part of the former claim, and not have evaded it 
as he did. *» 

The respondents fcontended that this suit was barred under Sec¬ 
tion 16, Regulation III. 1793, by the former Suit and decision. 

Judgment. 

It appears, on per*bsal of the form^ suit, that plaintiff had then 
sued for the property in the Jands, as proprietor of the estate in 
which they were situated; but that the arbitrator, and the court, 
decided against him, as if he had sued for the right as howaladar, 
a species of fixed rent tenant, and it is recorded in the decision'that 
whoever had the right as proprietor might sue. 

The appellant hiis now sued as malik or proprietor, and his claim 
should have been fiilly investigated; likewise the pleas urged 
against it by the delendants, duly considered. Section 16, Regula¬ 
tion III. 1793, is no bar, under such circumstances. On the 2d 
])oint, the principal sudder ameen should have conducted his pro¬ 
ceedings in conformity with Section 12, Regulation XXVI. 1814. 
He ought not to have dismissed the suit until recurrence of neglect, 
after the prescribed notice, fixing the day for bringing the case for¬ 
ward, had been duly given. 

The suit remanded fiAr re-trial on its merits. 
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Tue 24th Nqvembee 1846. 
. Present : 

C. TUCKER, 

Judge. 


Petition No. 334 of 1845. 

In the matter of the petition of Anund M ve Chowdrain, filed in this 
Court on the 1st July 1845, praying for the admission of a special 
appeal from the decision of Mr, Fulwar Skipwith, Officiating Judge 
of zillah Tipperah, under date the 27tli March 1845, amending that 
of IVIahomcd Ali, principal sadder ameen of said aillah, under date 
21st August 1841, in the case of Musst. Jumoona, plaintiff, vtrsns 
})etitioner and Dharut Ohundcr, defendants. 

JMusst. Jumoona sued- the petitioner and another, Bharut 
Chunder, for one-third share of .the estate of Jewunkishen Naug 
deceased, with mesne profits .from the-month of Maugh 1237 to the 
19th Assar 1245 B, S., and obtained from the officiating judge, Mr. 
F. Skipwith, a decree for one-tpurth share, witli mesne profits from 
1236 B. S. In the course of the trial .before the officiating judge, 

^ the petitioner offered objections against i^undry items in the account 
of collections and disbursements which were overruled by the judge, 
without any reason being assigned. Further, it appears that though 
the claim of the plaintiff was decreed m part only, costs were 
charged to the defendants on the whole amoupt at wliich the suit 
was laid. 

On these grounds, the application for a special appeal is admitted, 
and the case is hereby remanded to the judge, who will hear the ob¬ 
jections of the petitioner against the account collections and dis¬ 
bursements, assigning his reasons for either rejecting or admitting 
the same, as regards each itc?n of account objected to. The jmlgo 
will likewise reconsider the point of wasilaut which has been grant¬ 
ed from tlie year 1236, wnen the plruntiff only asks for it from 
1237. Finally, the judge will reconsider the question of costs and 
adjust the account according to the establislied practice of the courts. 

The 25th November 1846. 

, Present; 

R. BARLOW, 

Temporary Judge. 

Petition No. J86 1844. 

In the matter of the petition of Qheedam Mundle, filed in this ^ 
Court on the 28th September 1844, praying for the admission of a* 
special appeal from the decision of the additional principal sudder 
iimeen of the 24-PtTguniiahs under date the Sth July 1844, rovers- 
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injy that of tho inoonsifF of Putterj^hatta* under date 16th December 
1843, ill tho case of petitioner, plaintiff, versus Bykauntnath D.utt 
and others, defendants. 

It is hereby certided that tlie said application is granted on the 
following groipids. 

The petitioner instituted a suit under Regulation Y. of 1812, 
against the defendants, farmer of Huteeara, &c., before the deputy 
collector. ^ His plaint dismissed, and he in consequence brought 
an action, under the provisions of Section 6, Regulation VIII. 1831, 
in the court of the moonsiff, for reversal of the collectors decision, 
on the 3rd March 1841. He was nonsuited on the 24th Novem< 
ber 1842. Petitioner then instituted another suit on the 20th De¬ 
cember following, which the moonsiff , decreed in his favor on tho 
16th December 1843. In appeal, by the defendant, to the addition¬ 
al principal siidder ameen, that officer reversed the moonsiff’s deci¬ 
sion on the 8th July 1844, on the ground, that the plaintiff had nut 
brought his action for reversal of the collector’s decision within the 
twelve months prescribed by Regulation VIII. of 1831. 

By the Goubt. ’ 

From tho date of the collector’s decision to the institution of the 
first, seven months and three days elapsed, and between the date of 
nonsuit and the institution of the second su4, there was an interval 
of twenty-six days; so that, counting tlie whole period during which 
plaintiff was in lachest it amounted to seven months and twenty-nine 
days only. The adtfitional principal sudder ameen ought not to have 
considered the plaintiff in lacheg whilst the suit was in the courts 
from the 3rd March 1841 to the 24th November 1842. His decision is 
op{>osed to law. I therefore admit a special appeal. Let the case 
be brought on the regular .fil^of the Court, and returned to the addi¬ 
tional principal sudder ameen for trial. , 

The 28th November 1846. 

Present : 

R. H. RATTRAY and 
0. TUCKER, 

JuBOES, and 

R. BARLOW, * 

Tempo'eary Judge. 

CASE No. 188 OP 1845. 

. • - 

Special Appeal from a decision passed by the Additional Judge of 
Behart William St. Quintm, May 15M, 18441 affirming a decree 
passed hy the AdiUtionat Moonsiff of Oya, Kasim AUf December 
28^/i,*1843. 
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POORUN MUL AND LALOO SAIlOO, Appellants, 

(Dependants,) 

vftrms 

KHEDOO SAHOO,‘ Respondent, (Plaintiff.) 

RAJAH HEX NARAIN, Third party, Olabiant. 
prnkeel of Appellants. — J: G. Waller. 

Witkeel of Respondent—Gholam Sufdur. 

WukeeU of. Third party—Baboo Pjirsun Komar I'kakoor and 

Hamid Rusooh 

Tins suit was instituted by respondent on. the 30th of January 
1843, to recover from appellants Company’s rupees 133 ; being his 
perquisites of office as chowdhreo of a new godown in Sahibgunge, 
illeffally taken by appellants between the months of Asin and Magli 
1250 F. 

The claim was preferred by respondent on the strength of in's ap¬ 
pointment by the magistrate to the situation of chowdhreo of the 
godown in question. The appellant, Poorun Mul, opposed the claim 
in virtue of a suflhud granted by Rajah Het Narain, the proprietor 
of the gunge; who put in a petition corroboratory of his statement 
and pretensions. 

The claim of resporident was deemed gpod by the moonsiff, and 
with reference to the Court’s Construction No. 816, dated August 
28d, 1833, which vested the magistrates with permanent authority 
in such matters; and the decree passed in conformity with this opi¬ 
nion, was affirmed by the judge. " 

Against these judgments, appellants pleaded—1st, that Construc¬ 
tion 816 had been rescinded by the Circular Order of May 6t}i, 
1844; 2ndly, that respondent, having been dispossessed, should 
liave sued to recover possession of the office, at its estimated value; 
3rdly, that he should have included the rajah as a defendant in 
the suit; and, 4thly, that enquiry should have been made on the 
spot, to determine the value of the office and the extent of collec¬ 
tions. 

It appeared, that the Circular of the 6th of May 1844 had not 
reached the judge when he recorded his decision of the 15th of that 
month, which was thorefote unwittingly passed in contravention 
of a then existing rule or law. The appeal was admitted with re¬ 
ference to this; and to determine, whether t;{ie construction which 
liad been superseded as based on improper grounds, should be al¬ 
lowed to extinguish a right claimed by. the proprietor, and con¬ 
ferred by him upon appellant. Other points were also considered 
as calling for consideration, when the case should be brought on for 
disposal. ^ 

It wRs afterwards found, that the right claimed by the proprietor 
(Rajah Ilct Nurain) had been made the subject of an action in the 
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zillah court (of the principal sudder ameen,) and that, on the lltli 
Au^rust 1845, the suit was dismissed .aftd tlie claim disallowed. , 
Tile Court are of opinion, with advertence to the Circular of the 
6 th May, 1844, and to the nature qf. Uie matter brought before 
them, that no judicial cognizance can be taken of the claim prefer¬ 
red. The payments to '* the chowdree*' ate altogether voluntary; 
and thoso who make them are, not under any legal obligation to 
render them to any particular individual.in preference to another, 
nor to any against their will, and in the exaction of what arises 
out of what is merely a private understanding and arrangement 
between those concerned, the courts cannot be called upon to in¬ 
terfere. ' ' > , „ V 

With this view of the case, the Court., necessarily cancel the 
judgments now .appealed against: the decree of the moonsiff and 
decision of the judge are accordingly reversed; with .all costs 
payable by the parties respectively. 

The 28th November 1846. 

Present : 

•C. TUCKER, 

J. F. M. REID„ and 
’ A. DICK, 

• Judges. 


CASE No’. 146 OP 1845. 

A Special Appeal from the decision of G, C. Cheape, Judge of Raf 
shahye^ reversing that of Moolvee Saadut AH Khan, Sudder 
Ameen of that district. 

RAM NATH GHOSE,(one op the Dependants,) Appellant* 

versus 

NITYANUND DUTT and CflYTUN KISHEN DUTT, 
(Plaintifps,) Respondents. 

Pleaders—Moonshee MaJhomed Huncef for Appellant—Sri Ram Rai 

for Respondents. 

The plaintiffs instituted this suit on the 24th September 1841, in 
tlio zillali court of Rajshahye, under the civil jurisdiction of which the 
lands in dispute are. situate, to* set aside the sale by the collector of 
Myrnensingh at public auction,*on the 18th. Januar)r 1840, of one 
anna of kismut Lukhee Kole, and twelve annas of kisnnit Bhyro 
Nurain, in pergnnah Burra-bazoo, assessed with a juraa of rupees 
15-2-0-0. Tliey pleaded that certain sums belonging to them and 
their co-sharers were in deposit in the collector's liands, and ought 
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to have been appropriated to the payment of the small arrear due, 
which amounted to rupees 8-11*3, and certain irregularities in the 
issue of the notice of sale. They also pleaded that Ram Lochnn 
Ghose, who is a co-sharer in estate, had purchased the lot in the 
name of Ram Nath Ghose. 

The collector of Mymensingh, in whoso fiscal jurisduction the lot 
lies, and Ram Nath Ghose, the atiction purchaser, defended the suit, 
and declared that the sale was in all points legal and unimpeach¬ 
able. , - ' 

The sudder ameen, Moolvee Stmdnt Ali Khan, dismissed the 
plaint on the 23d Mhrch 1843, .holding that there was nothing irre¬ 
gular in the mode of conducting the sale. 

An appeal being preferred from this decision, the judge, Mr. 
G. C. Cheape, rovers^ the decision of the sudder ameen and de¬ 
creed the reversal of the safe bn the 18 th November 1843. 

Both the auction purchaser "and the collector applied to the Court 
for special appeals, which were admitted by Mr. Reid on the 24tli 
May 1843, on the following grounds. 

The judgb annulled the sale for the following reasons. 

1 St. Because the proclamation of sale was not properly issued, 
in as much as it was issued only at the thannah of SorMjgunge, aiul 
not in thannali Raipoor. It is doubtful whether this is a sufiiciunt 
reason for upsetting a ^sile. Section 5, Regulation VII. 1830, tlien 
extant, provides that the proclamation shall be sent to the police 
thannah of the division in which the lands advertised, or some ■part 
of themj may be situated. This plea was moreover not urged be¬ 
fore the commissioner, when the ]plea urged was, that it was not 
published in the ciyil court. 

2d. Because the lot which is registered in the collector’s office 
as No. 773, is entered in the proclamation os No. 770. It is doubt¬ 
ful whether this is a material irregularity, which would vitiate the 
sale. 

3d. Because a sum of money (rupees 124, 6 annas, 2 gnndahs,) 
far exceeding the balance due, was in deposit. This deposit was in 
the name of Gopee Nath Rai, whq is alleged to be a co-sharer with 
the registered proprietors. His name, however, was not registered 
as a proprietor, and no application was made to the collector to 
transfer the deposit, or any portion of it, to the credit of the estate 
in balance. This plea was not held to be a good one, and the ap¬ 
peals, prayed for by Fran Nath Ghose and the collector, were ad¬ 
mitted to try these points. 

This case, and case No. 147, were taken up by Mr. Reid, who, 
on the 3d June 1845, directed that they should be laid before a full 
Court They were heard by Messrs Tucker, Reid, and Dick, on the 
10th June 1846, and {Mstponed to allow the Government pleader 
to file a copy of the petition presented by the plaintiffs to the com¬ 
missioner objecting to the sale; and the respondents to file a 
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copy of a roobncared of the coHeotor, in which they alleged that 
he had ruled that sale proclamations affecting the property in dis¬ 
pute should be issued in thannah Raigunge^ The responaents did 
not file a copy of this roobucaree, hut the Government pleader 
filed the copy of the petition of the respond^ts. 

Br THE CotfKT. 

The first plea is not urged in the petition, to the commissioner in 
detail as it ought to have been, Tne respondents merely denied 
that they had received notice of the sale» stated generally that 
tlic notice had not been published in the proper manner. The 
second plea was not urged at all They cannot therefore be plead¬ 
ed as valid objections to. the sale, as the courts are prohibited by 
SectiHi 25, Regulation XI. 1822, from hearing any objections which 
have not been pleaded before the revenue authorities. Admitting 
however that they had been urged, they are not, in the opinion of 
the Court, of a nature to vitiate the sale. When an estate may be 
situated within two or more thannahs, it is not necessary to publish 
the notice in all. Under Section 5, Regulation VII. t830, it is 
sufficient to publish it in ai^ one of them. With regard to the dis¬ 
crepancy in the number of the estate, such irregularity is of no 
avail, under the provisions of Clause 4, Section 7, Regulation XX. 
1822, the notice of sale hpving been published in the court and at 
one of the thannahs within which a part of the lands sold arc situ¬ 
ated. These pleas must therefore be rejected. The Court also con¬ 
cur with Mr. Reid^ that tlie existence of a deposit belonging to a 
defaulter, cannot be held to vitiate a sale, unless it be proved that 
the defaulter did, prior to the sale, petition the collector to devote it 
to the liquidation of the arrear due by the defaulter. The Court, 
for these reasons, decree the appeals, and, revising the decision of 
the judge, confirm that of the sudder ameen and dismiss the origi¬ 
nal plaint. 

The costs of both appeals and of the original suit are to be paid 
bv the defendants. 
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The 28th Notembee 1846. 

Present ; 

C. TUCKER,' 

J. F. jkT. REID, and 
A. DICK, 

Judges. 

CASE No; 147 QF 1845. 

A Special Appeal from tJie decision of G, C Cheapen Jwhje 
of Itajshahpe, reversing that of Moolvee Saadut AH KhaUi Sad¬ 
der Amcen of the district. ^ 

THE COLLECTOR OF MYMENSINGH, (one op the 
Dependants,) Appellant, 

versus 

* 

NITVANUND DUTT and* CHYTUN KISIIEN DUTT, 
(Plaintiffs,) RespoIidents. 

f 

Pleaders—Baboo Purspn Koomar Thahoory Government Pleader, 
for 4 ippellant, and Moonshee Taruch Chunder Rai, for Re- 
spundents. 

This is an appeal from the same decision as that passed by the 
judge in No. 146 of 1845, which fflr the same reasons is reversed 
and the appeal decreed with costs. 

The 28th November 1846. 

Present : 

C. TUCKER and 
J. F. M. REID, 

Judges, and 

R. BARLOW, 

. Temporary Judge. 

ft 

Petition No. *948 op 1»44. 

In the matter of the petition of Huri Nurayn Dhur and otliers, 
filed in this Court on the 20th November 1844, praying for the 
admission of a special appeal from the decision of E. Bentall, judge 
of Jessore, under date the 16th August 1844, reveraing that of Mr. 
J. N. Thomas, sudder amcen of Jessore, under date 28th February 
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1844, ill the case of Prem Chund Ahungeer and others, plaintiffs, 
venm. petitioners, defendants. 

It is hereby certified that the case was sent back on the following 
grounds. 

The plaintiffs had sued to recover possession of 35 begahs of land 
in mouzeh Doongaghata. After hearing the parties, the sudder 
ameen dismissed the phuhtiffs* claim, but the judge, in appeal, 
re versed, that decision, and awarded possesion to the plaintiffs, with 
wasilat from the date of his decision. 

As the English decision of the judge, does not accord with the 
Bengalee version thereof, as copied into the final decree, the Court 
cannot consider the decision to have been recorded in the mode pre¬ 
scribed by Act XII. 1843, they therefore direct that it be quashed; 
and that the judge be required to record his decision at full in 
English, and cause a complete Bengalee translation thereof to be 
inserted in his decree. The petilpon will bo considered as a summary 
appeal; and the value of the stampt paper oh which the application 
of sjiecial appeal w^as written, will be returned as usual in such 
cases. 


T/ie 28Tn November 184G. 

, Present : 

C. TUCKER and 
J. F. M. REID, 

’ Judges, and 
R. BARLOW, 

Temporary Judge. 

Petition No. 94 op 1845. 

In the matter of the petition of Luteef Khan, petitioner, filed in 
this Court on the 12th March 1845, praying for tlic admission of a 
special appeal from the decision of Mr. 0. Mackay, principal sud- 
der ameen of Myraensingh, under dat^ the 14th December 1844, 
confirming that of Noorool Hossyn, moonsift‘ofNiklee, under date 9th 
May 1844, in the case of Bholu Nath Senna, plaintiff, versus peti- 
tioner^ defendant. 

it is hereby certified that the said application is granted on tlie 
following grounds. ‘ • 

The plaintiff sued to recover 25-12-0, the rent for two years of 
0 kanees of land. The defendant pleads a lakheraj tenure. The 
moonsift’ ovetrulcd this plea and decreed for the plaintiff. The 
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principal sudder ameen confirmed the decision. As tlie question of 
tlie validity of a laklieraj tehure is the point at issue, the moonsiif 
should have referred the -suit to the judge, in order that he might, 
after referring it to the collector for report under Section 30, Regu¬ 
lation II, 1819, either decide it himself, or refer it to the sudder 
ameen or principal sudder ameen. The Construction 696 does not 
apply to this case, no village accounts or proof of payment of rent 
for last year having been produced. • 

The Court therefore quash the decisions of the lower courts, and 
direct the judge to return the case to the moonsiif with orders to 
proceed according to law. The stampt papers on which the petitions 
of appeal and application for special appeal are written, will bo 
returned as usual. 
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The 2d Decemiiek 1846. 

Present : 

J. F. M. REID and 

A. DICK, ■ 

Judges, and 

W. B. JACKSON, 

^ OeeG. TEAirOBARY JuDQE. 

CASE No. 107 of 1844. 

Rtffuhr Appeal from the Principal Sadder Ameen of Zillah 24-/Vr- 
t/wnnahs, Ilvree Nuruin Ghose, 

FUZL KUREEM, for himseef and attorney for BUZE 
RUilEEM, Afpellants, (Defendants,) 

ve7'sus 

IIUBEEBOOI. IIOOSEIN and IIIDAIT HOOSpiN, 
Respondents, (Plaintiffs.) 

Pleaders—Ghoohim Safdur for Appellants^ and Ruj Narain for 

liespondents. 

Suit laid at Coiiipaiw^; rupi'cjs 62,663, 14* annas, 2 gundalis, 2 
cowries, for net profits from 1281 b. 10 c. of inuhutteran rent free 
Jiijuls, and from neej^juimiia lands in clivers named villages. 

'J'lu; appellants ainl respondents are dosoended from a common 
ancestor, who ac(jnirod the laiids in question, and set apart tlie 
piolits accruinir tiicrefroin, for c.liaritable purposes. The father of 
aj>polla)its, and the father of the respondent Ilubeeb, and the orand- 
father of the respondent Ilidait, wcTe three brothers, llidait’.s 
jj;randfather died: and subsccpiently, his father and his two unek?s, 
tlio fathers ol‘ ap[>ellants and of Ilubeeb, in 1228 entered into an 
a:j;reement, and bound tlioniselves by a deed, sooluhnameli, to hold 
the property in qimstion conjointly, (having divided ail other pro¬ 
perty,) and to have the collections and disbursements from it 
inaiiiiged by servants belon^ino to tlicm in common, and to divide 
the profits, aiul to pay proportionably any excess of expenditure 
bey<tnd income, or "ive up all claim to, tlve property thereafter. 

VVitliin a year after the sooliihnaineb was written, both the father 
of Ilubeeb and of IJidait died; and the appellant’s father assumed 
the sole management. I'lie respondents were minors and had 
guardians appointed. These at times endeavoured to get the 
aee.ounts of the collections and disbursements, but failed and notliing 
wa.s done. Hubeob attained bis inajority in 1241 B. AC. and Ilidait 
in 1236 B. JE. They then called to account the fatlier of appellants, 
blit he evaded until 1245 B, aE. when he died. And this suit was 
instituted in 1247 B. yE. 
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In the first instance) the plaintiffs sued for only seven years of the 
profits, intimating they would sue afterwards for the profits of the 
years of their minority, and for the profits made by the defendants’ 
father from traffic in the grijiin, and also for their share of ready 
money accumulated on the transactions of the property, as detailed 
in the sooluhnameh. The defendants questioned in their answer 
the legality of such a suit, and then plaintiffs filed a supplementary 
plaint, making their suit for nineteen years’.profits, and including tho 
other claims, which they alleged to have been left out by error and 
omission. This was admitted by the principal sudder ameen. 

Ihe defence rested solely on the assertion that the disbursements 
had exceeded the collections; and the plaintiffs having failed to 
make good their proportion of the excess, they had by a condition 
in the sooluhnameh, which was acknowledged, forfeited all right and 
title in the property; and the defendants further contended, that the 
plaintiffs, being out of possession, should first have sued for possession, 
before claiming usufruct, and that the suit was barred by lapse 
of time. 

The principal sudder ameen *rejected the plea of lapse of time, 
because of the minority of the plaintiffs, and considered the plaintiffs 
to have proved possession on the tenements on the property, and 
rejected the plea of plaintiffs’ forfeiture, because it was clear their 
guardians had in vain Endeavoured to obtain the accounts of the pro¬ 
perty several times, fie also rejected the accounts filed by defend¬ 
ants of the expenditure: and finally gave a decree for the profits 
from the rent free lands, and from the neej jumma, or quit rent 
lands, of 15 villages out of 25 menidoned in the sooluhnameh. He 
added, that defendants might sue to recover whatever had been 
expended in charity, &c. for which purpose execution of decree was 
to be stayed for six months. 

Judgment. 

We are of opinion that the suit is not barred by the lapse of time, 
for the right of the plaintiffs is clearly admitted under the sooluhna- 
meli, and no plea of payment or receipt of profits for any one year 
has been set forth. We do not consider the claim analogous to a 
mere demand for rent, which a guardian, or manager, should have 
enforced at the time. 2d, We conceive the plaintiffs have forfeited 
no right; for neither they nor their guardians during their minority 
were ever called upon to pay their portion of excess. Indeed tho 
documents and evidence produced by defendants to prove excess of 
expenditure beyond collections from the jiroperty, are utterly un¬ 
worthy of credit 

The plea too that the plaintiffs should have sued for possession, 
we hold to be futile, for the suit is reallv and essentially for an ad¬ 
justment of accounts agreeably to a deed, acknowledged as genuine 
by both parties; therefore the claim of the plaintiffs is just and valid 
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to the extent of their own legal shares. However, we cannot admits 
in proof of the profits from the property, the hustobood papers,- or 
statements of actual collections at tlie time of their dates, nled by 
plaintiffs, because they differ greatly in the number and names of 
villages from the sooluhnameh, on wmich the claim is founded, nor 
can we admit the estimate filed by them as sufficient proof of the 
ex})enditure. Therafore tlie case must be remanded to ascertain, as 
nearly as possible, the nrofits and expenditure from the property in 
question. The principal sudder ameen is directed to depute a trust¬ 
worthy and intelligent person to institute a local investigation on 
the spot into the annual profits and expe|^diture during three years 
previous to the time of the inquiry; and after receipt thereof^ he will 
strike an average from those three years, and award whatever may 
be due to the plaintiffs according to their legal shares, and costs in 
due [U'oportion. 

Tue 3d December 1846. 

Present : 

R. H. RATTRAY, 

Judge. 

CASJS No. 54 OP 1846. 

Regular Appeal from a decision passed by the 2d Principal Sudder 
Ameen of 'FirUoot^ Syud Vshruff Hoseinf December 16/A 1845. 

THE COLLECTOR OF SARtJN, on part op the COURT op 
WARDS, IN THE MATTER OP GOKUL DAS, AN idiot, heir 
OP BABOO BYJNATH SAHOO, deceased. Appellant, 
(Plaintiff,) 

versus 

RAEE KULDEEP RAM and MOOST. MINA KOWUR, 
Respondents, (Defendants.) 

Wukeel of Appellant—Baboo Pursun Komar Thakur. 

Wuheel of Respondetits—None ; nor present in person. 

This suit was instituted by appellapt, on the 29th February 
1844, to recover from respondents the sum of Company’s ru¬ 
pees 1,17,056-9-7-4, principal and interest, in virtue of a bond, and 
of an order passed b/ the Patna provincial court on the 18 th 
February 1830, • 

Byjnath Sahoo, thfi uncle of Gokul Das, had brought an action 
in the Patna provincial court against Raee Muhtab Ram (the hus¬ 
band of Moost Mina and cousin of Kuldeep Ram, respondents,) to 
recover the sum of Sicca rupees 53,427-10-6, due under a Iwnd 
held by him (Byjnath) bearing date Sawun 23rd 1223 Fuslce, 
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(August 1st 1816.) On the 30th Sef)tember 1822 Muhtah Ram 
died; and on the 3rd December following, tho case was struck off 
the file of the court upon a suluhnameh (or a deed of compromise) 
being presented by the then j^rties, Byjiiath and Moost. Mina (the 
widow of Muhtab Ram.) The terms of this suluhnameh shewed 
that the settlement of the debt had been effected by Moost. Mina, 
by the mortgage (with possession) to Byjnath, of certain villages 
belonging to the estate of the deceased ^htab Ram, for a period 
sufficient to satisfy his (Byjnath’s) full claim. Before the case was 
disposed of thus, a protest was entered by Kuldeep Ram, declaring 
the arrangement in question to be calculated to deprive him of his 
rights as the legal heir to the estate of Muhtab Ham, and praying 
that all proceedings of court should remain in abeyance till the re¬ 
sult of a suit which he himself was about to institute against Moost. 
Mina should determine his true position in regard to the property. 
No notice would appear to have been taken of this; and the case 
ended as just stated. 

On the 30th December 1826, the claim preferred by Kuldeep 
Ram agahist Moost. Mina, which was for the entire estate of 
Muhtab Ram, as his nearest of kin and heir, was settled, as that of 
Byjnath had been, by a suluhnameh between them. The terms of 
this were, that each should hold a moiety of the property during 
the life of Moost. IVKna, Kuldeep succeeding to the whole at her 
death ; and each to be responsible for tlie debts of Muhtab Ram 
according to their respective shares, that is, ^ch for half of the 
tt)tal amount claimable from the whole estate. 

What occurred after this, up to 1830, does not appear: but in 
that year, on the 18th February, an order was passed by the Patna 
provincial court, rejecting an application for the sale of the villages 
mortgaged to Byjnath by Moost. Mina, as set forth in the suluhnameh 
filed in 1822; of tho * decree’ founded upon which, execution was 
prayed. This application was strongly opposed by Knldecp, on 
the grounds of his being, then, the proprietor in possession of half 
of the estate, and prospectively, of the whole; and pleading the in- 
coinpotency of Moost Mina to do legally what she had done frau¬ 
dulently, in collusion with Byjnath, to his detriment. The opinion 
recorded by the Patna court, was, that there could be no doubt of 
the responsibilityof Moost Mina and Kuldeep for the debts of Muh¬ 
tab Ram ; but, that the plaintiif (Byjnath) ought to have sued Kul¬ 
deep ; which not having done, execution of the decree could not be 
carried into effect against the lalter, and consequently the villages 
mortgaged to Byjnath by Moost Mina could not then be brought 
to sale. If the plaintiff (Byjnath) saw fit (th*ey added) ho might 
institute a suit against Kuldeep, and prove to what extent the estate 
(of Muhtab) was liable. 

Upon this order of the Patna court of the 18th February 1830, 
the present action was instituted on the 29th February 1844, just 
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fourteen years afterwards; and was at once dismissed by the prin¬ 
cipal sadder ameen, under the statute limitation. 

In appeal, it is urged, that the period between the succession of 
Gokul Das, the idiot heir of Byjnath, to the assumption of the 
function of the Court of Wards on his behalf^ viz. from the 20th 
March 1836 to the 4th September 1839, upwards of three years, 
should have been deducted^ from the fourteen which actually inter¬ 
vened, and then the prescribed period would not have been exceed¬ 
ed ; and further, that with reference to certain proceedings of the 
courts connected with the decree of 1822, and to claims and admis¬ 
sions made by Byjnath and Moost. Mina in 1831 and 1833, the 
cause of action might fairly be laid as of the latter year, and the 
institution of the suit be thus legally regarded as comparatively im¬ 
mediate: besides which, the admissions of Mina, of the just claim of 
Byjnath to the villages mortgaged by her to him, are urged as con¬ 
stituting a virtual acknowledgment of the justice of appellant’s 
claim in the case now before the court, in which, it may be as well 
to add, she pleads the full liquidation of Byjnath’s dues, from the 
usufruct of the mortgaged villages during the ■period of his^ posses¬ 
sion of them. 

Now, first, as respects the ‘decree’ of the 3d December 1822, If 
this was (as the word implies) a regular judicial award of the court, 
recognizable, as such, by other judicial tribunals of the country, 
the matter at issue, aS regards the respondent Moost Mina, has 
already been disposed of: for the order of the same court (the 
provincial court af Patna,) disallowing execution of the compromise 
between the parties of 182^, recorded in it was a summary 
proceeding, and could in no wise cancel the formal judgment 
passed in a regular decree; which, however ineffective, has (as 
in the present instance) never been rescinded: and, thus, that is 
now sued for, which was adjudged, to the party again claiming it 
above twenty years ago; the only change being in the amount of 
interest which has since accrued. 

But the fact is, this proceeding of 1822 was not a decree, nor a 
decision of the court, under any acceptation of the term. Before 
the court had recorded or could have formed any opinion on the 
merits of the case, the parties themselves adjusted the q^uestion at 
issue between them; hied their sultthnameh ; and had their suit, not 
decided^ but struck off the file, with a return of tlie value of the 
stamp-paper: by which, under the law, no further judicial interfer¬ 
ence, in the way of 'execution or compulsion of any kind, could 
follow. • . . 

Of what avail then arc Moost. Mina’s admissions of 1833, of Byj¬ 
nath’s right to the villages slie had illegally mortgaged to him? 
By the agreement between her and Kuldeep, of 1826, the debts of 
Muhtab Ham were (as above stated) to be considered as divided 
between them, in the same proportion as his estate: but this was 
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not an arrangement made with reference to the particular debt to 
Byjnath: there were a host .of oUier creditors: nor did it involve 
any pledge beyond the mutual one between themselves. The pos¬ 
session of the moiety of the estate by Mooat. Mina, was merely a 
life tenure, with reversion t6 Kuldeep on her demise: how then 
could any solitary admission on her part, so deeply affecting his 
interests, be acted upon without hearing his plea as a party to the 
proceeding ? 

The order of the Patna court of the irfth February 1830, has 
been made the cduse of action in this case. That order was (as 
before observed) the result of a summary proceeding held on a peti¬ 
tion for the execution of the ‘decree’ of 1822; and the substance of 
it was, that Byjnath ou^ht to have sued Kuldeep when he sued 
Moost. Mina; and that ii he saw fit, he might still sue him. Of 
course the concluding portion of this never contemplated a sanction 
to Byjnath to sue in violation of the law,—after the period prescribed 
by law, that is: and giving to the first portion the only meaning 
applicable to it, the court’s opinion was, that on the death of Muhtab 
Bam, Kuld.eep should have b^n associated with Moost Mina 
(Muhtab’s widow) as a defendant, by the plaintiff Byjnath. Why 
he was not so, it were difficult to say; for'the petition presented by 
him before the case of 1822 was disposed of, is sufficient evidence of 
his having been at the time an open claimatjt to the property wliich 
Moost Mina was transferring to the plainliff’s hands in the face of 
his protest against her competency. 

But, to conclude: Muhtab Kara died on Ihe 30th Septem¬ 
ber 1822; and after deducting three.years and a half for the period 
of the idiot’s, Gokul Das’s, occupancy, there remains, to the 29th 
February 1844, when this action was brought, an interval of seven¬ 
teen years; being five years in excess of that allowed by the statute 
of limitation. 

With this statute before me, 1 cannot permit the plea of equity 
to operate against it, and on this point I withhold the opinion which 
1 am not called upon to famish. There cannot be a doubt of ap¬ 
pellant’s pleas for a legal cognizance of bis claim, being inadmissi¬ 
ble ; and 1 affirm the decision appealed from accordingly. All costa 
to be chargeable to appellant. 
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The 9Tn December 1846. 

Present: 

. J. F. M. REID and 
A. DICK, 

Judges, and 

W. B. JACKSON, 

Oppg. Temporary Judge. 

CASE No. 275 of 1842, 


Special Appeal from the decision of the Judge of ZUlah Dinagtporr, 
GOUU MUNNEE DASEEAH, Appellant, (Dependant,) 

versus 

PARBUTTEE DASEEAH, Respondent, (Plaintipp.) 

The respondent sued to render null and void an adoption made 
by the appellant, on the ^ound of its being illegal and she the legal 
heir of the property, half share, of appellafnt’s husband, deceased, 
her own brother, after the decease of her and his mother, in virtue 
of her having a sou. For the other half share she did not sue in 
consequence of one of her sisters having also a son. Afterwards 
the sister’s son dying, pendente* lite, she included it likewise in the 
suit in a supplementary plaint. The appellant in answer contended 
that the respondent had no right to bring forward any claim during 
her lifetime, and that of her adopted son and of her own mother; 
that the supplementary claim was illegal and contrary to practice; 
and that the adoption was good and valid. 

The case was first tried by the principal sudder amcen, who de¬ 
clared the adoption invalid, and decreed the claim of respondent to 
belong to her son. 

In appeal, the judge, also deeming the adoption invalid, confirm¬ 
ed the decision of the principal sudder ameen. 

The special appeal was admitted on three points: 1st, whether 
the principal sudder ameen was correct in ordering the plaintiff to 
make the adopted son, a minor,*a defendant; 2dly, whether the 
judge was correct in uljowing the plaintiff to sue for the whole 
share in the supplementary ^int, after having commenced the 
suit for half only; 3dly, was the judge justified in refusing to refer 
the law opinion of the pundit of the Moorshedabad court, for the 
opinion of the pundit*of the Sudder Court. 
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Judgment. 

The Court arc of opinion, bn the reasons detailed in the principal 
suddcr aineen*s decision, that the adoption by appellant is invalid ; 
and see no reason to question, the rignt of the respondent to insti¬ 
tute a suit to render it void, in behalf virtually of her son, a minor. 
Her claim, however, to possession as heir after her mother, is alto¬ 
gether illegal. They therefore amend the decision of the principal 
sudder ameen affirmed by the zillah judge,* upholding that portion 
which declares the adoption invalid, and dismissing the respondent’s 
claim to possession as neir of her mother. Each party to pay their 
own costs. 

As the right of respondent to sue at all, save in her son’s name as 
guardian, was mooted during the trial of the special appeal, the 
son of respondeni requested through his pleader, to file a consent to 
her suit: this the Court did not consider necessary, and disallowed. 

The 10th December 1846. 

‘ Present : 

R. IL RATTRAY, 

Judge. 

CASE No. 151 of 1843. 


Regular Appeal from a decision passed by the Principal Sudder Ameen 
of Pumea, Mohummud Rokunodeen Khan^ March 31s/ 1843. 

JOHN JEFFERSON COWIE, Appellant, (Plaintiff,) 

versus 

SHEIKH KUFAITOOLLAH, deceased, DEEDAR HOSEIN 

AND OTHERS, SONS OF DITTO, RESPONDENTS, (DEFENDANTS.) 

Wuheel of Appellant — Mohummud TItmeef. 

Wukeel of Respondents—Ameer Alt. 

This suit was instituted by appellant on the 17th December 1842, 
to recover from the respondent, Kufaitoollah, the sum of Company’s 
rupees 10,715-0-6, due ow 'AMstbundee (or instalment bond,) principal 
and interest, and for costs of suit, in a case disposed of by the local 
court on the 8th December 1840,* amounting to Company’s rupees 
1,170-5-6. ... 

A few words will suffice in ox|>lanaiion of this case. The 
histbundee in question was stated in tne plaint to have been executed 
by the respondent, Kufaitoollah, and two other persons, Tureekollah 
and Jumalodeen; the two latter, lessees of certain lands in the talook 
of Buldee-Khora, pergunnah Iluwelec, of which appellant is official 
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manager, and Kufaitoollah, their malzamin (or security for the per¬ 
formance of the terms of the lease.) A supplementary plaint was 
])Ut in, correcting the first, as to the parties to histbundee, which 
was now represented as executed by Kufaitoollah only, who denied 
it Five witnesses had attested the deed; of these, two were dead; 
one w’as not forthcoming; and two attended and gave evidence. 
One of these denied any knowledge whatever of the transaction; 
the other swore to the dped itself and to its having been executed 
and signed by the three individuals before named. The deed bore 
the signature of Kufaitoollah only. Appellant' asserts, that there 
has been collusion between the witnesses and respondent; but there 
is no evidence to this fact, and of course a claim, so supported, 
cannot be upheld. 

The * costs of suit’ sued for, were incurred by appellant in a case 
brought bv him before the court, to recover the first three instal¬ 
ments of this same kisthundee; which case, in consequence of neglect 
to proceed on the part of the plaintiff (appellant) was struck off the 
file of the court on the date above noted. What could have in¬ 
duced an expectation of a favorable result to a clainr of such a 
nature, it were difficult to imagine. 

The principal sudder aificen dismissed the suit in the absence of 
evidence to warrant kny other judgment; and his decision is hereby 
affirmed, with all costs chargeable to appellant. 

The delay attending the final disposal of this appeal w'as caused 
by the resignation of tlie vukeel originally appointed and the tardy 
nomination of another; and, by the death of Kufaitoollah^ and tlie 
subsequent proceedings in the courts before heirs appeared and 
admitted of the case being brought to a hearing. 


The 10th Dece3Iber 1846. 

Present: 

C. TUCKER and 
J. F. M. REID, 

Judges, and 
R. BARLOW, 

Tempoe'ary Judge. 

CA*SE No. 185 of 1845. 

• ^ 

• 

Special Appeal from a decision passed by the Judge of Tirhoot, David 
Pringhy May 1844, affirming a decree passed by the 2d Prin* 
cipal Sudder Ameenf Nianmt AU, 2\st December 1841. 



( 414 \ 

MOIIUNT MUNOIIUR DAS, Appellant, (Dependant, and 

' OTHERS,) 
versus 

MOHUNT JYGRAM DAS, Respondent, (Plaintiff.) 
Wukeel of Appellant—Mahomed Ihmeef, 

Wuheel of Respondent—Gholam Ahmed. 

This suit was instituted by respondent'on the 3d October 1839, 
to obtain execution of a decree pavssed by a punchayet, and 
possession of 90 bcegahs, 15 beeswas, 11 dhoons of rent-free land, 
in inouzah Plioolliur. Eighteen products, estimated at Company’s 
ruj)ees 1411-10-3. 

The land in dispute in this case, it was admitted by respondent, 
w'as resumed by Government, and a settlement for it made witli 
appellant and others (defendants.) On the ground of a portion of 
the land thus resumed and assessed, viz. the quantity above noted, 
being his property, as belonging to Phoolhur (of which he is pro¬ 
prietor,) and of its having been resumed as appertaining to Kungore 
(appellant’s village,) he instituted this suit, claiming tlie land as rent 
free; and succeeded in obtaining a decree from tho principal sudder 
ameen, and an affirmation of the same by •the judge, as above 
recorded. , 

The Court observe, that the ordinary courts have no jurisdiction 
in cases of this nature; and that respondent, admitting, as ho did, 
that the land had been resumed by Govermncnt,*should have sought 
redress in the resumption court Tiie decisions appealed from must 
necessarily be reversed, which they are accordingly; with all costs 
payable by respondent 

The 10th December 1846. 

Present : 

R. IT. RATTRAY and 

C. TUCICER, 

Judges, and 

R. BA'RLOW, 

Temporary Judge. 

CASE No. 19.^ OP 1845.* 


Regular Appeal from a decision passed hy thf. l.s# Principal Sudder 
Ameen of Tirhooty Niamut AUKhaHj April \^th 1845. 
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RAMPURSHAD CIIOWDHREE, SHEOPURSUAD CHOW- 
DHREE, BIIOLANATH CHOWDHREE, and GOURPUR- 
SHAD CHOWDIIREE, Heirs of MYARAM CHOW- 
DHREE, Deceased, Appellants, (Plaintiffs,) 

versus * 

SHUMSO NISSA, alias HOSEIN BEGUM, Widow of 
AH MUD HOSEIN KHAN, and Mother and Guardian op 
JAFUR HOSEIN KHAN, a Minor; ABBAS HOSEIN 
KHAN; ALIHUSSUN; and five others. Respondents, 
(Defendants.) 

Wukeel of Appellants — Latf-o-Ruhmant 
Wuheel of Respondents—Ameer Ali, 

This suit was instituted by appellants on the 17th January 
1844, to recover from respondents the sum of Company’s ruj)ees 
6,151-10-4, principal and interest, being the amount of an advance 
made on 202 beepalts, 11 beeswas, and 15 dhoors of land, and 45 tai 
trees, comprehended in a 5 annas, 1 d., 1 c., sliaro .of mouzali 
Jurooa, pergunnah Hajipore. 

On the 13tli Jeyt 1228 Fuslee, appellants advanced 400(> 
Sicca rupees to respondents, in consideration of a lease of the above 
property for six years; an annual rent of 98.rupecs being payable 
by the former to the latter. 

It was stipulated, that, if the sum advanced, together with 
mofussil balances, *was not paid at the close of the lease, it 
should remain in force, and so continue till the amount due should 
be satisfied. Appellants held possession from Jeyt 1228 to the end 
of Phagoon 1247 On the 8th of Oheyt, that year, the entire 
village was sold for arrears of Government revenue; and tho 
purchaser of course dispossessed them. 

The principal sudder ameen dismissed the suit under the statute 
of limitation; having, after arriving at the opinion which called for 
this disposal of it, entered into the merits of the case, and recorded 
liis belief^ that the full sum due to appellants had not only been 
liquidated, but paid twice over, from the usufruct, tho persuasion 
to this effect resting on the assertion of respondents against the 
solemn denial of appellants, and in the absence of any evidence of 
such being the fact ^ • 

Appellants evidently founded their action on the letter of the 
engagement they liad ^entered into, viz. that they were to retain 

E ossession of tho property till the amount of their advance should 
e repaid to them in one sum by respondents; the usufruct enjoyed, 
being a set-off against the interest. But with reference to Sec¬ 
tion 10, Regulation XV. 1793, this cannot be upheld; were it 
admitted, the restriction to a fixed maximum of interest woujji bo 
virtually cancelled. 
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The statute of limitation has evidently no bearing whatever on 
the case; and had the principal sadder ameen required appellants 
to file their accounts, made them the basis of his opinion in regard 
to their claim having been satisfied, and so disposed of the case, 
every thing necessary had been performed. 

As it is, the Court cancel the decision appealed against, and 
direct that appellants be called upon to submit their accounts, upon 
an examination of which, only, an equitabl«i judgment can be formed 
and the claim properly disposed of. The usnal order will issue in 
regard to stamps; and costs be determined and adjudged on tho 
rc-trial. 


The 10th Decembeb 1846. 
Present : 

R. H. RATTRAY and 
C. TUCKER, 

«][UDOES, and 

R. BARLOW, 

Temporar'jT Jud^e. 

CASE No. 205 of ‘i845. 


Special Appealfrom a decree passed by the Principal Sadder Ameen 
of Shahabad, Syud Munowur Aliy April 3d 1844; reversing a 
decree passed by the Moonsiff Mazum Jlosein Khan, August 3th 
1843. 

PUNJAB RAEE, Appellant, (Plaintiff,) 

versus 

RAM CHURN LAL and BHOWANEE DAS, Respondents, 

(Defendants.) 

Wukeel of Appellant—Luchmee Purshad, 

Wukeel of Respondents—Mohummud Huneef, 

This suit was instituted by appellant on the 24th February 1842, 
to recover from respondents Company’s rupees 59-7, principal and 
interest, the amount of a balance of rent due on 16 beegahs \5dhoors 
of land, situated in mouzah ChUnda-Akhdree, for the year 1248 
Fuslee. ^ , 

Appellant sued, as above, in virtue of a kWtooleut (or acknow¬ 
ledgment of the terms of a lease) executed by Ram Churn Lai, re¬ 
spondent; Bhowanee Das being his security; and obtained a decree, 
on 4 I 1 C general merits of the case, from the idoonsifK 
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By a previous decision passed under Act. IV, of 1840, appellant 
had been maintained in possession; and no regular suit had been 
instituted to contest that decision. 

On appeal, the principal sudder ameen, without entering into the 
question of the genuineness of the* hahooleut, on which appellant’s 
claim was grounded, reversed the decree of the moonsiff; because, 
it appeared from the evidence that the land had been cultivated 
some years previously,^ and up to the year 1‘244 F. under a bhdoke 
tenure (by which the rent is satisfied by a division of the produce 
of the land, in kind); at the same time admitting the occupancy of 
respondent 

Now, this proceeding is contrary to the practice of the courts, and 
has manifestly no tenable ground to rest upon. The nature of the 
previous tenure had nothing whatever to do with the existing state 
of things at the time the cause of action arose in the case to be 
determined; which should have been disposed of on the evidence 
ailduccd to establish the validity of the habooleut, and security of 
the respondent Bhowanee Das. 

7’he Court accordingly cancel the decree of the principal sudder 
ameen; and remand the case, to be decided on its merits, in res< 
to the p..'nts menticnj^ed as those 
usual order ill piiss in regard 
mined and adjudged oii the re«triai. 

•Tn£ 10th Decembeb 184G. 

Present : 

R. II. RATTRAY and 
C. TUCKER, 

Judges, and 
R. BARLOW, 

Temporaky Judge. 

CASE No. 217 OP 1845. 


pect 

The 


on which the issue depended, 
to stamps: and costs Ihg deter- 


Special Appeal from afecree passed bp the Principal Sudder Ameen 
of Shahabad, as noted undesr No. 205 of 1845, April Zd 1844. 

BAL GOVlND.AND’OTHfeRS, Appellants, (Plaintiffs,) 

versus 

BAM CHURN LAL AND BHOWANEE DAS, Respondjents, 

(Dependants.) 
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IVukeel of Appellants — J, G. Waller. 

Wukeel of Respondents—Mohummiid Iluneef, 

This suit was instituted by appellants on the 28th January 1843, 
to recover from respondents Company’s rupe(;s 54-4, principal and 
interest, the amount of a balance of rent due on 16 heegahs 15 dhoors 
of land, situated in mouzah Ghunda Akhoree, for the year 1245 
Fuslee. 

The circumstances of the case and grounds of decision, are pre¬ 
cisely tliose exhibited mider No. 205 of 1845; and the Court direct 
the disposal of the appeal asset forth in their j lodgment recorded 
under tliat number. 


The 10th December 1846. 
Present : 

R. H. RATTRAY and 
C. TUCKER, 

Judges, and^ 

R. BARLOW, 

' Temporary J.udge. 

CASE No. 218 OP 1845. * 


/Special Appeal from a decree passed by the Principal Sudder Ameen 
of Shahabad, as noted under No. 205 of 1845, April 3d 1844. 

BAL GOVIND and others, Appellants, (Plaintiffs,) 

versus 

RAM CHURN LAL and BHOWANEE DAS, Respondents, 

(Defendants.) 

Wukeel of Appellants — J. G. Waller. 

Wukeel of Respondents—Mohummud Iluneef, 

This suit was instituted by appellants on the 28th January 1843, 
to recover from respondents Company’s rupees 65-7, principal and 
interest, the amount of a balance of rent due on 16 beeyalis 15 dhoors 
of land, situated in mouzah Chunda Akhordb, for the year 1246-7 
Fuslee. 

The circumstances of the case and grounds 6f decision, are pre¬ 
cisely those exhibited under No. 205 of 1845; and the Court direct 
the disposal of the appeal as set forth in their judgment recorded 
under that number. 
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The 12tu Decembek 184$. 
Present : 

J. F. M. ftEID, 

Judge. 

PETfriON No. 350 OP 1845. 


In the matter of the petition of Mr. P. Rayson, petitioner, filed 
in this Court on the 3d July 1845, praying for the admission of a 
special appeal from the decision of Rai Ram Lochun Ghose, princi¬ 
pal sudder ameen of zillah Nuddea, under date the 7th April 1845, 
confirmijjg that of Moulvee Syud Ahmed Buksh, sudder ameen of 
the same district, under date 15th August 1843, in the case of 
petitioner, plaiotilT, versus Bamun Doss Mokeijee and others, defend¬ 
ants. 

Baboo Pursun Koomary Pleader for tJie petitioner. 

It is hereby certified that the said application is granted and the 
case returned for re-tria^ on the following gi*ounds. 

Plaintiff sued to obtain possession of 127 beegahs 6 biswas of 
chur land, attached to 12 annas of kismut Bhoobunbattee alias 
Akunddanga in pergunnah Mahomed-aineen-poor, zillah Nuddea, 
purchased by him under 2 kuhwlehs from Gowree Pershad Chuker- 
butty, which the collector had settled with Bamun Doss Mookerjee 
and others proprietors of mouzah Pulea. Suit laid with mesne pro¬ 
fits at 741 rupees, 13 annas, 0 pie. The sudder ameen dismissed 
the claim, because the former proprietor did not make any objec¬ 
tion when the collector was making the settlement, and the princi¬ 
pal sudder ameen confirmed the decision. The collector’s settle¬ 
ment roobacaree of 17th August 1839, called for by the Court, indi¬ 
cates that Gouree Pershad the former proprietor did claim the chur 
land, and that the collector rejected his claim, a fact acknowledged 
by the defendant in his answer. Even had not Gouree Pershad 
urged the claim, it seems hard that, U' the land >vas hona fide in¬ 
cluded in the plaintiff’s purchase, he should be debarred from claim¬ 
ing it on discovering the error of,the late proprietor his vendor. I 
therefore consider the decision, of the lower courts incomplete, and, 
admitting the appeal, reunanck the case to the file of the sudder 
ameen, that the righ't of the plainlift’ to the land under his purchase 
may be duly investigated. The usual order is passed for the return 
of the stampt papers ^on which the petitions of appeal and special 
ai)peal are written. 
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The 15th Dfxemd£B 1846. 

Present: 

A*. DICK, 

Judge. 

CASE No. 172 of 1844. 

Regular Appeal from the decmon of the 2d Principal Sadder Amcen 
of Zillah Chittagong^ Moulvee Muneer Oodeen. 

MUHESII ClIUNDER DAS, Canoongoe, Appellant, 

(Defendant,) 

versus 

SALT AGENT on the part op GOVERNMENT, Respond¬ 
ent, (Plaintiff.) ^ 

Pleaders—Usmut Oola for Appellant^ and Pursuit Koomar Thakoor 

for Respondent. 

Appeal laid at Company’s- rupees 7353-13-4-2, balance of 
advances due. 

This suit was founded on a deed given by the appellant, a factor, 
or gomashtah, of a Company’s commercial factory, to the then agent, 
in 1822; admitting the balances in question'to be due by him, and 
a former gomashtah, for which the appellant would not in any way 
account, or liquidate, thougli several times summoned so to do. Tlie 
appellant filed an answer in the zillah, acknowledging the deed; but 
asserting that no balance was due by'him; tliat the balances therein 
admitted to be outstanding were due by the former gomashtali, 
by the manufacturers, who had received the advances. He did not 
however produce any proof of his assertion, nor aught in refutation 
of the documents filed by respondent to substantiate his plaint 

The principal sudder ameen, deeming the amount inserted in the 
deed, during the factorship of the appellant, due by him, as it was 
in proof he had several times been summoned to account for the 
balance evaded, decreed it against him; but released him and his 
descendants and sureties of the former gomashtah, from the payment 
of the balance inserted in the deed as belonging to the time of the 
latter, as the deed had not been given or signed by him, and 
respondent had filed no other proof regarding that balance. 

The appellant in his appeal repeated muchj)f what he had inserted 
in his answer, and contended that a searching inquiry should have 
been made into the books and accounts of .the ^enc^; and that the 
principal sudder ameen should not* have rested satisfied with the 
mere assertion of the respondent, that the books and papers of the 
agency had been sunk in a boat on their way .to another place after 
tile abolition of the agency. He also contended that the suit was 
barred by lapse of time. 
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JUDGMEN'f. 

It ap|>«;irs on record, that the appellant, after filing his answer, 
iK*\’er again appeared in the lower court, either in person or by 
pleatler, or filed any proofs, although so desired dining nearly six 
months that the suit was pending. His objections therefore, now 
for the first time urged against the respondent’s proofs, cannot be 
heard. As the Government arc the claimants, the suit is not barred 
by lapse of twelve years from its origin. The decision of the 
priiicijial siidder ameen is correct and equitable. It is therefore 
affirmed, and the appeal dismissed with full costs. 

The lorn Decemueu 1846. 

Present : 

C. TUCKER, 

Judge. 


Petition No. d28 of 184o. 

In the matter of Ihc petition of Goluck Chunder Biswas, filed in 
this Court on the 28tli Jiino 1845, praying *for the admission ol’ a 
s[)ecial appeal from the decision of Mahomed KuHeem, first principal 
suddor ameen of zillah Jessore, under date tlie 26th March 1845, 
reversing that of Syud Bukaoolali, moonsiff of Commercolly, of 
said zilhili, under date the 27tli September 1844, in the case of 
Goluck Chunder Biswas, plaintiff, versus Sumboo Chunder Rac, 
defendant. 

Sumboo Chunder Rae, the defendant in this case, having obtain¬ 
ed a summary decree under Regulation VII. 1799, for arrears of 
rent, against Goluck Chunder Biswas and Kali Pershad Naug, the 
former brought the present suit to contest the summary awaril, an<l 
was successful in the moonsiirs court. On appeal, the principal 
sudder ameen nonsuited the petitioner, because, not being joined 
by Kali Pershad Naug in bringing the suit, ho did not make him a 
defendant. 

This measure is not only contrary to,gencral practice, but is op¬ 
posed to an order passed by the same principal sudder ameen, in 
another suit between the same parties, on the following day. Sum¬ 
boo Chunder Rae, subsequently to the above summary decision in 
his favor, proceeded^ agUjnst tlic same persons, Goluck Chunder 
Biswas and Kali Pershad Naug, under Regulation V. 1812, by 
attachment of property. Goluck Chunder Biswas alone instituted 
a suit, disputing the, alleged balance against Sumboo Cliunder 
Rae, which was decreed by the moonsiff, and affirmed by the prin¬ 
cipal sudder ameen on 27th March 1845. 
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I therefore admit the special appeal, and, cancelling the principal 
siidder ameeii’s order of 26th March 1845, nonsuiting the peti¬ 
tioner, direct that the case be remanded to the principal sudder 
anieeu for trial on its merits. ^ 

Thk 16th DECKMnuK 1846. 

Pkesent ; 

U. II. RArrUAY,. 

Judge. 

CASE No. 66 OF 1846. 

Regular Appeal from a decmon passed hg the Principal Sudder 

Amecn of Bchnr, Hedagct All Khan^ 27th December 1846. 

RAJAH jVmUNCUL SINGH, Appellaxt, (Puaixtjfk.) 

versus 

BABOO HOLAS SINGH, for self axd AxoTnF.R, Ukspox- 

DEXT, (DeFEXOAXT.) 

Wuheels of Appellant — J. G. Waller and Humid Rusool. 

Wukeel of Respondent—Ghulam Snfdur. 

This suit was instituted by appellant,'on the .5th May 1842, to 
obtain j)ossession from respondent of .3000 hcegalis of land, apper¬ 
taining to mou7,ah Purhibpore and other mOuzahs; with reversal of 
an order passed by the deputy collector on the 10th .Tanuary 1842, 
affirmed by the superintendent of surveys on the->16th February fol¬ 
lowing. The estimated value of the land, Company’s rupees 8(K)0. 

The proceeding of the deputy collector, which this suit has been 
brought to cancel, was founded uj)on the records of former years 
bearing upon tlie question at issue, besides the testimony adduced 
to establish the more recent facts and circumstances which led to 
that officer’s interference. The documents before submitted were 
again produced; and, upon these, the principal sudder ameen 
determined, that the right to the laud claimed, lay with respondent. 

There cannot, apparently, be any reasonable doubt of the cor¬ 
rectness of’ this judgment: but tliere is no occasion to enter further 
into the case, than to state, that, amongst the documents filed by 
respondent before the deputy collector, and now before the Court, is 
a proceeding of the joint ,nagistrate, dated the 15th September 
18.31, held under Regulation XV. of 1824, from which the right of 
respondent to the land contested is evidqpt The possession ad¬ 
judged by that proceeding, has nev^ been made the subject of a 
civil action; and, under the law, the order must now be upheld as 
of equal force with the judicial awhrd of a civil court; ana cannot 
be contravened or rescinded. 

Upon the same grounds tlien, as those upon which the principal 
sadder ameen has based his decision, that decision is hereby afhrm- 
cd, with all costs payable by up{)ellant. 
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The 17tii Decembeu 1846. 

PeesENT: 

U. H. RArrUAY and 
C. TUCKER, 

Judges, and 

R. BARLOW, 

Temporary Judge. 

CASE No. 350 OP 1845. 


Special Appeal from a decision passed Iry the Offieiatinp Jndpe of 
Uhapulpore^ II C. Metcalfe, Afay 7^/il844; affirming a tlecree 
passed hy the Moonsiffi of Soorijgnrh, AInrch 1 Wi 1844. 

SYub SHAH MOHUMMUD YASIM, Appellant, 
(Dependant, with others,) 

versus 

SYUD ENA IT HOSE IN and others, Respondents, 

• ‘(Plaintiffs.) 

IVukeels of Appellant—Cfholam Sufdar, Gholam Ahmud, and Lutf-o- 

Ruhman. 

IVukeels of Respondents — J. G. Waller and Hamid Rusool, 

This suit was instituted by respondents on tlieStli Auf^ust 1842, 
to obtain the registry of their names in the collector’s office as pro¬ 
prietors of a 1 anna, 17 giindahs, 17 cowHe’s share of mouzah 
Hurdee. Three jummas estimated at rupees 41 -8-6. 

'J'lie claim was determined, on the evidence adduced in support of 
it, by the moonsiff, in favor of respondents; and the decree was 
upheld without any exception being taken to the proceedings of the 
lower court, by the officiating judge. 

On a sjiecial appeal being ])referred in this Court, the Judge before 
whom the petition came, was of opinion, that it should be admitted; 
first, to try whether the plaintiff’s (respondents) had properly laid 
their suit at three times the jimma (or amount of Government 
revenue) instead of at the value or selling price of the land, there 
being no defined assessment of the village to which the portion 
claimed belonged; andj-secondly*, because the moonsiff’s decision 
appeared to be opposed to oije passed by the deputy collector of 
Bhagul{)ore on the* 18th* NovQjnber 1837, affirmed by the com¬ 
missioner on the 28th April 1838; which had decreed, in a suit to 
resume the same, under Regulation IF. of 1819, the right of 
defendants (appellant"and others) to hold the village in question and 
other villages, on a mokurrvree tenure (in perjietuity, that is) under a 
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siimivd granted by Ninvab Aliverdi Khan, long pri(»r to the do- 
o(^nniai settlement, and in virtue of other sf/nnmlst subst-quoiiily 
obtained by them ; the claims based upon which sunnuds had been 
rejected. 

Witli respect to the first ground of admission, the Court observe, 
that when such questions arise, they must be taken as interlocutory 
motions, and be disposed of before the merits of the case with which 
they stand connected, arc entered upon; the party dissatisfied being 
at liberty to appeal, summarily or regularly, against the disposal: 
this was not done in the present instance. The Circular Order of 
the 20th August 1841, No. 161, exhibits the mode of proceeding on 
these question?; and the Court’s judgment in the appeal case No. 
115, decided on the 2d November last, is an illustration of the legal 
consequences of a neglect of that order. 

On the second point, the Court are of opinion, that it was com¬ 
petent to the courts below to go into the question of proprietary 
right. The resumption courts decide whether a tenure is or is not 
liable to assessment: the proprietary right is altogether a distinct 
matter; and may bo afterwards contested in any of the ordinary 
courts having jurisdiction. In the case before the Court, the grounds 
assigned are not those upon which a special appeal niiglit be up- 
lield. 

The decision of the lower court is acc^trdingly affirmed ; with 
costs chargeabie to appellant. 

Tub 19tii DECKMniou 1846. 

Prfsknt: 

C. TlKTvEU and 
J. F. M. liEll), 

Judges, ami 
U. HAULOW, 

TEMrORAKY Ju rxJE. 

CASE No. 309 OF 1844. 

RUTTIJN MONEE DASSEE, widow, and LAL llEIIAUEE 
JIABOO, ADOPTED SON OF KOKAllAM BABOO, (Defen¬ 
dants,) Appellants, 

‘ VJ* 

versus^ 

BIRMA MAYEE DASSEE, alsO widow op KOKARAM, as 
guardian and mother first of KOONJ BEH AREE, adoft- 
ED SON, AND THEN ON HIS DEMISE OF BEEPUR BEllAREE, 
THE SECOND ADOPTED SON OP THE- SAID KOKAHAM, 

(Plaintiff,) Respondent, 
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C^ASE No. aiOyOF 1844. 

LAL BEIIAREE BABOO, (pLAiUTirF,) Appellant, 

versus 

BIUMA MAYEE DASSEE, (Defendant,) Respondent. 

Ph-tiihrs—Gholam Suftler and Prosomio Komar Tufjore for Tm\ Bo- 
harecy and J. Q. Waller and Bunhshee Buddun Mitlre. for Birma 
Mayee Dassee. 

These are tvvo regular appeals from decisions passed on the 4th 
of SeptendKT 1844, by the principal siidder amecn of Rajshaliye. 

It will be seen that the parties in these cases are the same. In 
case No. .309 the plaintilf, as guardian and mother of the ad(»pted 
son of Kokaram Baboo deceased, estimated her action at Company’s 
rupees 2,92,715-8-5, and claimed half of her deceased husband’s 
estate. In case No. 310 the plaintiff sued to set aside the alleged 
adoption of Beepur Beharee Baboo by Birma Mayce Dassee. 

The plaint in the first case was filed on the 20th December 
1842. It is therein stated that Kokaram married the plaintiff 
Birma Mayee in 12.38, in^ consequence of two of the Baboo’s wives 
haviiig (lied and the third Rnttun Monee being childless. That 
the Baboo in 1239 purchased the only son of Bliarut Chunder 
Shah, then aged 14 years, and made him over to Ruttun Monee; 
that he gave him the name of Lai Beharee, and kept him at home, 
calling him the ad(}pted son of Ruttun Monee; that plaintiff bore 
several daughters to the Babo3», all of whom died; and that he in 
conscfjUcJic.c of the illegality of the adoption of Lai Beharee, who 
could not perform the ceremonies prescribed by the Hindoo 
law, on the ist of Kartick 1245 drew a deed in the following 
terms: “that should I bear no son to him, or, having borne 
one, should he die before me, I might adopt sons to the nnm- 
ber of five, in succession one to the other. I and Ruttun Monee 
were to enjoy my husband’s entire estate in half shares so long 
as wo live; after my death my adopted son was to succeed to iny 
share, and Ruttun Monee’s heirs were to succeed to her shsire on 
lier death,” &e. &e. Plaintiff tlien goes on to state that her husband 
died at Moorshedabad on the IGth Maugji 1246, leaving her enceinte; 
and on his death herself and Ruttun Monee performed his funeral 
obsc(|uies; being females they constituted Lai Beharee manager on 
their part, when he IW plans to prevent plaintiff adopting a son, 
and caused his own name to be entered in loco that of Kokaram, 
in the case ho brought against .Xye Sunkcr Sundeeal for the Ghora 
M;ira bazar, and applied for entry of his name in the collector’s 
books in the taliood of turf Bajiowdee, &:c, which was done. I ap- 
])ealed on this, and Lai Beharee consented to adjust with me, and a 
deed was accordingly prcpare<l, dividing the property in 10 annas 
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and G annas sliarcs between *is; it was roffistcml but not rarrinl 
into execution. As Iluttiin ‘IVlonee and Lai Beharec wished to de¬ 
prive me of my rights 1 protested in tlio Ghora Mara bazar case, 
resting my claims on the (le,ed of permission to arlopt granted by 
my husband, and repudiated the adoption of Lai Benai'ee, but the 
principal sudder ameen rejected my petition because I did not pro¬ 
secute my case; the judge, however, after receipt of certain orders 
from the Sudder Dewanny Adawliit admitted me to plead in the 
above case and also in another on the part of Koonj Beharee as liis 
guardian. They have notwithstanding ousted mo of niy rights 
since the year 1248, and deprived me of my share of real and per¬ 
sonal property. During Ruttun IBonee’s life I can only claim one 
half of my husband’s estate, for which I now sue them. My husband 
possessed property in (’alcutta, Rajshahee, and other districts, but 
the value of that in Rajshahee exceeds tlie value of his estates else¬ 
where : I therefore brins; this action in this court. 

Answer of Lai Beharec:—I was a child and the third son of my 
parents when adopted by my deceased father Kokarain in Jlieit 12.‘12 
during Kokaram’s lifetime: when I attained my majority I was in 
charge of his affars: in 1245, in the montii of Phalgoon, he had me 
ni.arried and performed the “ nandy monk shrad,” and 1 carried on 
his business to his satisfaction, a fact wiiich is notorious. Kokaram 
died in 1246, and I performed his funeral-cites and had iny name 
entered in lieu of his, and no objection was made till I demanded 
from Neel Kantii Shah, one of Kokaram’s servants, his accounts, 
when he induced Raclha Govind, plaintiff’s brotlior, and also two of 
Kokaram’s sister.'!, promising them a monthly allowance, to join 
with plaintiff against me. The “ i jazntnameh” pnt in by the j)lain- 
tiff was never during Kokaram’s life produced in any court or 
registered; it was not forthcoming immediately on his death before 
any public authority. A second .adoption, as I am alive, is more¬ 
over contrary to the Shasters. I never entered into any adjust¬ 
ment with the plaintiff, nor did I sign any deed to that effect. 

The principal sudder ameen, on the 4th September 1844, decreed 
a half share of the deceased Kokarain’s estate to the plaintiff on tlio 
ground of the deed of permission to adopt, and, at the same 
time, awarded the other half to the defendant, holding tliat he had 
established the fact of his being the adopted son of Kokaram 
Baboo, and recognized by him during liis lifetime as such; pro¬ 
viding, however, that the two widows should enjoy their half shares 
during their lives, which should on their deaths descend to their 
heirs. , 

By the Court. 

The first point for the Court’s consideration is the integrity or 
otherwise of the deed of permission to adopt, put in by the plaintiff^ 
which bears date the 1st Kartik 1245. The evidence of the writer 
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of this document and of the witnesses ^bscribing to it goes directly 
to the tK)int and proves it; but the Court are not disposed to place 
that reliance on it which the principal sadder ameen has given to it 
for the following reasons. 

It is admitted by all parties that Lai Bcharee was adopted by 
Kokaram in 1232, and irom that period till 1246, on several occa¬ 
sions, public and private, was acknowledged by him as his adopted 
son ; it is further proved >that the deceased carried on business with 
liadha Nund Shah in the name of Lai Beharee, calling him his 
son, and the evidence thus furnished by the acts of the deceased 
during a course of years, the Court hold to be much stronger and 
worthy of more cr^it than the depositions of the witnesses who 
have been examined on the part of the plaintiff, upon whose state¬ 
ments considerable doubt is cast by circumstances set forth on the 
record. The Court, having confined themselves to the investiga¬ 
tion of this one point, and finding that the integrity of the deed on 
which plaintiff claims on part of her adopted son, is by no moans 
established, deem it unnecessary to prosecute the enquiry further. 
They dismiss tlie plaint, and decree for the appellant with costs. 
The decision of this case .necessarily involves the merits of the ap¬ 
peal No. 310 in which the •appellant sues to set aside the adoption 
made by Binno Mayee, under alleged permission from her husband. 
The Court observe thattlie plaintiff, Lai Bcfiaree, in the last men¬ 
tioned suit is entitled to a decree; and they accordingly reverse the 
principal sudden* ameeu’s decision, and decree for the appellant as in 
case No. 309 with costs. 
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TIIK CAUSES OK ACTION AND THE PRINCIPAL POINTS TOUCH- 
ED UPON, INCLUDING THE GROUNDS ON WHICH SPECIAL 
APPEALS HAVE BEEN ADMITTED. 


A. 


Arkiinwiedgment of debt,... 

Act. VIII. 183.5, .. 

-VIH. 183.5, Section 2,’..... 

-XII. 1841, Sections 3 rfnd 7, . 

—— XXIX. 1841, default under, . 

Adoption, annulment of, litiTler the Hindu law,. 

-under the Hindu law, by rival wives, . 

Advances, debts aiuli... 

in aid of a law suit,. SCI 


Advance as consideration for a leasfi of land,. 

■ in .satisfaction of a decree,. 

-of decree against co-sharers. 


on account. 


Advanced, servant to whom money was, to be made defendant,. 

Alienation of ancestral property, without consent of heir,. 

Alluvial lauds, possession of, with mesne profits, .^.. 

Annulment of a dependent talook,. 2.51 2u3 316 

■ II — of neem-ousut tenure, and rent at an enhanced rate....... 

.1 I . 1 . of sale, see “ Sale.” 

Assessment of rent, ... <8 272 319 

B. . 


Pagp,. 

20 
430 
422 
281 
462 
240 
206 
185 
303 304 
280 
237 
287 
466 478 
212 
175 
235 
454 457 
251 253 


Balance of account, 

Benamee purchase,. 

Spcti5n,9, Rqgulation VIII. 1819, 

Bond, see “ Debt.’' 

Boundary dispute,.. 45 78 215 218 435 438 

.. 

claim to exemplibn from sale on account of, made or ap¬ 
plied for, .......*... 


65 

430 

412 

452 492. 
125 

36 
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• c. 


Circular Order, No, 29, 11 th January 1839, .. 

— -No. 29, lllh January 1839, para. 2 , . 

_No. 141, 12 tli Mirch 1841,. 171 

Claimants entitled to cxainkie the papers claimed, ... 

Claim of Mahoraedan wife to separate property to bar execution of 

decree,... 

—- of one heir, other heirs existing, .. 

—possession of laml decreed in a previous suit in excess of, ... 

-, suH for portion of, irregular, ..... 

—to compensation for loss of putnee avoided by arrears—Sec¬ 
tion 6 , Regulation VIll. 1819, . 

Collections, amount of,. 

Collector’s officer, purclia.se of a putnee by a,.. 

Collusion,... 

Collusive deed of adjustment, cancelinent of a, . 

Commissioner, objection against sale not made to the .. 

Compensation for loss of putnee by collnsion, . 

Conditional sale, ..... 

— ■■■ -- debt on deed of,.. .. 

Construction 75,... 

487,. . . 

... 

-1129.. 171 

-1161,. 

Contract, damages for breach of, ... 

Co-sharers, advance in satisfaction of a decree against,... 

Costs of a person exempted from liability by award of arbitration,... 
—— of a person improperly made a party, . 

— of Government in suit for annulment of sale,. 


461 

16 

246 285 

191 

152 

228 

184 

461 

155 
292 
412 
105 
286 
281 
48 155 
1 177 
291 
311 
417 
23 

299 435 
155 
85 
287 
122 
194 
36 


D. 


Damages for breach of contract, ..... 

— - for bringing a false charge of dacoily and for illegal search, 

- - - - for crop forcibly taken, . 

.—■ ■ for goods forcibly taken.. 

- —- - for grain forcibly taken,. doO 

■ — ■ • ■ interest on amount awarded as, . 450 

to indigo crop by obstrur;tive niea.sures,. 


iJebt, 




acknowledgement of, .. 

- on a bond transferred to plaiutiif,... 

- on bond,.. 14 30 JJl* 32^ 92 93 98 

-- and kistbundee,..... 

-and mortg{ige bond, .. ^. 

-granted by mother and guardian of Hindu minor, ... 

. I . ■ — without consideration, sued for before^ bond became 


85 
146 
440 
425 
451 452 
451 452 
311 
87 
20 
203 
274 474 
432 
139 141 
279 

136 


due, 
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Debt on bond witliout proof of consideration,- 34 

— —” on conditional deed of sale, . 291 

- on ikrarnameh, . 284 

———> on instalment bond, which was surreptitiously got back, ...... 202 

- - on mortgage bond, . 21 

• ■■■■ - - ■ and agreement, . 62 

——on pledge of jewels, ... 15 

. .. on security of land,..... 2 Pf) 

-on settlement of accoiAit,. ,,,,, 65 

— on souda-putr,. 417 

Debts and advances, ... 185 

Decree, advance in satisfaction of a . 237 

■■■'■ see “ Execution of decree.” 

Defamation of a female of low rank,..... 54 

Default under Act XXIX. 1841, . 462 

Dependent talook, annulment of a . 251 253 316 454 457 

Deposit, . 41 150 

— . interest on,... 150 

Documents on plain paper afterwards stamped, . 155 

Division, private, reversal of, ... 199 201 


E. 


Embezzlement,.•.. 103 

. . by a partnef^.. 50 

-of salt and wastage, suit for, against surety, ... 427 429 430 

Evidence,. f . 92 

- - - - - allusion to, nut hied, .. 51 

-not being gone into, review granted on the ground of, ... 148 

Excess of claim, possession of land decreed in previous suit in,. 184 

-■ — -- of the atnount due—refund of sum collected in, . 143 

Execution of decree, claim of Mahomcdaii wife to separate property 

to bar, . 152 

. —-- , possession of land, with mesne profits claimed in, 488 

■ —reversal of sale in, .■ 275 

_ —, suit to cancel deed of sale, and sell property in, 248 249 

-, suit to sell lands in, .... .. 110 116 120 

__ , suit to set aside a summary order in. 119 


F. * 

# 

Fabricated receipt, ...... 

Fact, rpiestion of, in special appeal, ... 

Facts not pleaded in the Tower couft, . 

Fraud, possession of Soouderbun gfant-land of which settlement was 
obtained through,*... .. 


G. 

Government, costs of, in suit for annulment of sale, 


103 

23 

95 

160 


36 
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n 

. H. 

Hindu family, claim to papers of a joint,. 191 

-law, adoption under the, by rival wives, . 206 

■■■ ' ■■ ■'—, annulment of adoption under the, . 240 

■ , charge of acts of impurity,. 240 

--, inheritance under the, .. 27 28 43 70 72 95 105 125 175 

228 259 293 296 298 407 408 410 419 458 460 461 468 

. . minor, debt on bond granted by mother and guardian of, ... 279 

-— — widow, incompetence of, to sell lands fur her own benetit, 123 

Holidays . 430 

I. 

liara, possession of an, with profits thereof, . 83 

rent of, . 222 

-, set off from profits of, ... 5 

Illegal interest,.. 32 

Imperfect investigation, suit remanded on account of, . 22 

Impurity, Hindu female charged with acts of, . 240 

Inheritance under the Hindu law, see'“Hindu law.” 

- . under deed of butwara, .*. 61 

■ . .. under the Mahomedan law, see “Mahomedau law.” 

-- - - according to the Hindu law, and the usage in Cuttat'k, 72 

■ . in Hazaribagh, ....•.!. 17 

Instalment bond, winch was surreptitiously got back, . 202 

Interest disallowed, ...^. 20 

■ . on amount awarded for damages,. 450 451 452 

. .. on deposit,..•. 150 

— . . - on mesne profits, disallowed for period of neglect,.. 167 

Interests of persons not parties to suit,. 121 

J. 

Julkur, possession of, ... 224 

Jurisdiction, per Circular Order, No. 29,11 th January 1839, para. 2, 16 

L. 

Ladies—see “ Neglect, Default.” 

Lakhiraj land, possession of, .... .. 477 

Land, debt on security of,... 291 

., see “ Possession ” * 


Lease, possession of land and annulment of,a,..'.. 233 

Limitation, 11 32 65 70 93 125 160 237 2U 25*4 293 296 407 408 
454 457 

- assessment of rent not subject to law of,. 129 

- . . under Section 3, Regulation II. 1805, ,A . 28 

Lower court, facts not pleaded in the, ..... 95 
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M. . 


Maliomedan law, inheritance under the, . 148 181 475*478 

— -marriage settlement under the,. 42^ 

-wife, claim of, to separate preperty to bar execution of 

decree,. 152 

Marriage settlement under the Mahomedan law, . 42^ 

Mesne protits,. 11 151 190 

-for period of* neglect, not adjudged,. 16C 

- - , interest on, disallowed for peri^ of neglect, . 16^ 

-- ■ , possession of land with, . 178 278 289 290 446 464 

■ ■ , possession of land with, claimed in execution of decree, 488 

-, possession of alluvial lands with,. 23o 

.. . . .., possession of land with, and debts and balances,. 2 o 3 

— . . . ■ ', possession of land leased to claimant with, ... 277 

~» review with reference to,. 167 

-;-, reversal of sale for arrears with,. 489 491 

-, separate claim for, before issue of Circular Order, 

No. 29, 11th January 1839, . 56 

Minority..... . 246 

■ - -of claimants,....*. 412 

Misappropriation, . 153 

Mookhlarnaineh, actipg without, . 311 

Mortgage bond, and debt on bond, ... 139 141 

. possession of la«iit in virtue of, . 112 

— - ■ ■ , right of, in land sold in execution of decree,. 24 


Ncemonsut tenure, aimulment of, and rent at an enhanced rate, ... 251 253 


Neglect, interest on mesne profits disallowed for period ot^. 167 

■ ■ ■ - , mesne profits not adjudged for period of,. 160 

Notice, cause brought up for trial without,... 53 

—- issue of, under Act YIII. 1835,.. 430 

- - ^ service of,..... 135 


0 . 


Objections, see “ Pleas.” 


t 


P. 




Papers of a joint Hindu famil;^ claimants to, entitled to examine them, 

Parties to suit, interests 5f person:^ noil, ... 

Party, costs of a person improperly made a,. 

Partner, embezzlement by a*..y.... 

Partners, respective shares of, . 

Partnersliip, moiety of prohts of a lease, in virtue of a deed of,. 

Person purchasing from*an auction purchaser acquires his rights, ... 
Petitions for the application of special appeal. See “ Special Appeal.” 


191 

121 

194 

50 

171 

268 

316 
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Pleas not urged before the revenue cuthorities, . 12 102 281 

Portion of claim, suit for, irregular, ... 461 

Possession of alluvial lands, with mesne prodts, . 235 

——-of a mouzah, suit for, in right of general proprietor of the 

pergunnah, against village zemiridar, . 306 

— —ofjulkur,. 22'4 

" , 11 . and annulment of a lease,... 233 

. of lakhiraj land, . 477 

-of land, . 106 123 181 193 221 230 238 260 

— . . ■■■ " ■ and mesne profits, . 178 278 289 290 446 464 

■ - . . ' - . - ■ , claimed in execution of decree, 488 

-■■ ■ - . . .. . —- , with debts and balances, ... 253 

. .. . and removal of a house erected thereon, . 243 

.—.. and value of crop, . 121 

— ■ . . ■ decreed in a former suit much in excess of claim, 184 

■ ■ ' in right of zemindaree, . 113 

- — .. . in virtue of mortgage,. 112 

. .. ■ leased to claimant with mesne profits, . 277 

■ ■■' ■ sold for revenue balances, since date of suit, .. 213 

■ . . of mouzah, held in farm, with arrears of rent,. 285 

. . of rent-free property, . 443 

■ . of Sunderbun grant-land, of which settlement was ob¬ 

tained through fraud, ..... 160 

— of under-tenure,. 254 

Pottah moqurrurrec, rent and caiicclment of, for arrears, . 420 

Precedents, conflicting,... 306 

Presumption of acquiescence in sale,... 296 

Proof of payment of last instalment, . 93 

Purchase-money, recovery of, of estate sold for arrears of revenue, .. 270 271 

■■ - » '■ — - repayment olj . 36 

Putnee, see “ Talook.” 

—, compensation for the loss of, by collusion, . 48 155 

———, rent of, .. 415 

Putnee-sale, reversal of a,... 412 


R. 


Recovery of papers of a joint Hindu family,... 191 

Refund of sums collected in excess of the amount due, . 142 

Regulations I. and H. 1795, ....'. 306 

Regulation YII. 1799, Section 25, .. 422 

»—— ■ II. 1805, Section 3. 28 

-X. 1810, Section 19,. 279 

-XIX. 1810, . 153 

-V. 1812. 247 

" ■ ■■ XIX. 1814, Clause 2, Section|*4 and* 6 , ..*.. 199 201 

-11. 1819, Section 30. 67 195 

-Vm. 1819, . 155 251 253 

-VIII. 1819, Section 6. 155 

. . ■ VIII. 1819, Section 9, . 412 
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Regulation XL 1822, Section 24, . I, 

-XL 1822, Section 26, .. 

- . • ■ — XL 1822, Sections 32 and 33, 

-VII. 1825, Clause 3, Scction^4,... 

Kent, .... 100 174 

-and cancelment of mokurrurree poltah for arrears, . 

-, assessment ot^ . 57 78 

—————-, not subject to law of limitation,. 

lieiit-free lands, uncovenanted deputy collector’s power to resume, 

in an estate the property of Government, . 

——— property, possession of, . 

Rent of dur pulnce, . 

- - of ijara. 

- - of lease... 

- - of rent-free land, claim to. 

-, remission of, of talook, on account of diluvioii,. 

Repayment of purchase-money. 

Restoration of estate recommended to Government under Section 

26, Regulation XI. 1822, . 

ReveniK' balances, possession of land sojd for, since date of suit, ... 

Reversal of decrees, surreptitiously obtained, . 

- of private division* . 

of sale, see Sale.” 


227 
48» 491 


276 
247 267 
420 
272 319 
129 

109 

443 

415 

222 

246 

67 

242 244 


Kev'ew granted on the ground of evidence not being gone into,, 
with reference to’mesne profits, . 


Right to obtain settlement. 

Sale for revenue bal-nces, reversal of, .. 12 36 55 

-in satisfaction of summary decree, reversal of,.... 

-, objection against, see “ Ple&.” 

-of putnee, reversal of,....... 

- , reversal of, for arrears with mesne profits,. 

- , reversal of commissioner’s order annulling a,... 

—, reversal of^ of a mouroosee talook, within the khas property 

of Government, without summary award, . 

——, reversal of^ in execution of decree,. 

, surplus of, for arrears of revenue, claim by purchaser at sheriff’s 

sale, against mortgagor,.... 

Security-bond, construction of,. 427 

of land, debt on, ... 

Separate claim for mesne profits before issue of Circular Order, No. 

29, 11th January 1839, . *. . 

Servant to whom money was advanced to be made defendant, . 

Service of notice, .. * ... 

Set off from profits of ijar^ ..*... 

I -of ^ana mortgaged, . 21 

Settlement obtained through fraud, af grant-land in the Soonderbuns, 

of which possession is claimed, .... 

Souda-putr, debt on,.. 

Special appeal, questioii'of fact in,..... 


36 

489 491 
213 
204 211 
199 201 

148 

167 

61 

102 281 
430 

412 
489 491 
227 

422 

275 

263 
429 430 
291 

56 

212 

135 

5 

30 31 

160 

417 

23 
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Special appeal, applies riuus for the admission of 

Act IV. 1840,... 449 

Agore Biittai tenure, receipt not taken, . 197 

Appeal from moonsHrs decision to be reckoned from date of 

tender of decree, .... 433 434 

in a suit for an amount exceeding .5,000 rupees, 

decided by a zillah judge,. 305 

Appellate court not to dictate to lower how to decree, . 486 

Assessment of rent not subject to Jaw of limitation. 129 

Caste, forfeiture of inheritance under the Hindu law, by 

loss of . 223 

Circular Order, No. 98, 11th »Tune 1845, . 433 434 

' No. 141, 12th 3'larcli 1841, . 90 91 

Construction 701 and 775, ... 463 

-744, . 204 211 

Decrees, reverstal of, surreptitiously obtained,. 204 211 

Dismissal on default no ground for dismissing a new suit,— 44 

Extorted, civil courts may take cognizance of suit for money, 69 

Foreclosure, person in possession to be made a party iu a 

for,. 448 


Hindu Law, see “ Caste.” 


Inheritance, see “ Caste.” 

Law which had been repealed, decisions fouliUcd on,. 322 406 

Notice, case brought up for trial without, . 53 

~ ' , not served on respondent, ... 135 

— . . , under Section 9, Regulation V. 1812, should indicate 

the specific rent, . 437 

Original decision, judgment in a case remanded is to be con¬ 
sidered an,. 134 

Party, Government made a, by direction of lower court, on 

defendant pleading settlement with him,. 198 

—— in possession, see “ Foreclosure.” 

—— not before the court, decree in favor of, . 47 

■ " ' ., orders against, . 486 

- , servant to whom money was advanced to be made a, 212 

Process, service of, and proof of service. 463 

Purchaser not responsible fiir kists antecedent to his purchase, 486 
Receipts, see “ Agore Buttai tenure.” 

Regulation V. 1812, ....1 . 437 

—— ' II. 1819, Section 30, lakhiraj cases decided 

without reference to collector, under) ... 19.5 

VII, 1822, .see “ Settletnent under.” 

Remand, see “ Original Decision.” 

Right to possession is a proper subject of civil suit, . 449 

Settlement under Regulation VII. 1822, cognizable by the 

civil courts, . 166 

Vendee’s right to msdikana may be tried wiftiout previous 

trial of vendor’s right, . 261 
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Specification of property decreed, ..... 43 

Stamped, documents oil plain paper afterwards, .. ■ 155 

Succession to rauth, or religious endowment,. 153 

Suit for portion of claim irregular, . *. . 461 

—possession of land sold for revenue balances, since date of,. 213 

, to sell lands in execution of decree, . 110 116 120 

-, to set aside a summary order in execution of decree,. 119 

Summary award, finality of, . 415 

--- ■■ ■ — — , reversal of sale of a mouroosee talook within the 

khas property of Government wiihout,. 422 

-.. decree, revers^ of sale, in satisfaction of,. 430 

Surety, embezzlement of salt and wastage, suit against, ......... 427 429 430 


T. 


Tenure see ** Talook.” 

Talook, annulment of a dependent, .. 251 253 316 454 457 


U. 

Uiicovenaiited deputy collactors, power to resume rent-free lands. 


in an estate, the property of Government,. 109 

Usage in Cuttack,.^. 72 

iu Hazaribagh, .. 17 


w. 


t 

Will,... 95 

^Yitnesses, summoning of,..,. 298 


Z. 


Zomindaree, possession of land in right of,. 113 

Zemindar, village,..... 306 


























